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INTRODUCTION

In the 1990s—as global markets widened and deepened significantly due to
trade liberalization, privatization, deregulation, offshore production, and grow-
ing influential financial centers—the impact of business became increasingly
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prominent on the international agenda. During this time, the rights of multi-
national enterprises (MNEs) to operate globally became legally enshrined in a
vast expansion of investment treaties and free trade agreements, as well as in a
new international regime protecting intellectual property. According to one UN
study, some 94 percent of all foreign investment—related national regulations that
were modified from 1991 to 2001 were intended to facilitate this global expan-
sion.' As a result, MNEs thrived, and so did people and countries that were able
to take advantage of the opportunities created by this transformative process.

But others were less fortunate. Global social and environmental protec-
tions lagged behind; domestic safety nets, where they existed at all, began to
fray; and income inequality increased. International attempts to regulate the
conduct of multinational corporations, which date back to the 1970s, contin-
ued to fail while human rights abuses continued to be documented, including
forced, bonded, and child labor; land grabs that displaced communities; and
even instances of private security contractors raping and sometimes killing those
protesting company operations or mere bystanders. Better understanding the
means by which global and local communities can avoid such harm and seek
redress when it does occur are urgent policy and moral challenges.

This paper takes one small step in that direction. It analyzes the first—and
one of the few—international mechanisms that governments have established to
enable individuals, communities, and their representatives to bring complaints
against multinational corporations: the Guidelines for Multinational Enterprises
(“Guidelines”) promulgated by the Organization for Economic Co-operation
and Development (OECD). First, we identify patterns of use over time to better
understand the Guidelines. Second, we determine whether any difference exists
in these patterns since the endorsement by the United Nations Human Rights
Council in 2011 of the Guiding Principles on Human Rights (UNGPs), core
elements of which were incorporated into the 2011 OECD Guidelines revision.
Finally, we offer some concluding recommendations on how this mechanism
can be strengthened.

A BRrier HISTORY
THE ORIGINAL GUIDELINES
In 1976, on the eve of UN negotiations on a Code of Conduct on Transnational

Corporations, which would be abandoned some 15 years later, the OECD ad-
opted a Ministerial Declaration on International Investment and Multinational
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Enterprises. It was the first multilateral instrument to include the principle
of national treatment in the investment context, whereby states’ treatment of
foreign-controlled enterprises would be “consistent with international law and
no less favorable than that accorded in like situations to domestic enterprises.”
Perhaps in an attempt to also recognize these MNCs’ responsibilities, the Dec-
laration annexed a set of “recommendations” that the OECD member states
addressed to global companies—the original OECD Guidelines for Multina-
tional Enterprises. While OECD member states were obligated to promote these
Guidelines, they were nonbinding on multinationals. Companies were merely
advised to comply with national laws and encouraged to make a positive contri-
bution to economic and social progress in their countries of operation (known
as host countries), contribute to technology transfer, and not harm the environ-
ment. Apart from freedom of association and the right to bargain collectively,
which are recognized in International Labor Organization (ILO) conventions,
the Guidelines referenced no other international human rights standards at the
time.’ To operationalize these procedures, in 1984 OECD members also agreed
to formally establish National Contact Points (NCPs) within each national
government. The purpose of these offices would be to promote the Guidelines
and “to contribute to the solution of problems which may arise” while follow-
ing the Guidelines—in short, a nonjudicial mechanism to address complaints
on individual cases, which the OECD refers to as “specific instances.” While
organized labor subsequently sought such help on a number of occasions in con-
nection with antiunion activities by companies, by the 1990s, this mechanism
had “slumped into disuse.”> Companies were not obliged to participate in the
complaints process, and the most an NCP could do was issue a public report
that might or might not have an impact.

Following the 1998 collapse of the OECD negotiations on a Multilateral
Agreement on Investment (MAI), whose critics (including several member states)
charged that it excessively favored the rights of investors over considerations
of public interest, the OECD revised the Guidelines in 2000 in an attempt to
breathe new life into the moribund NCP system.® Corporate observance was still
voluntary, but changes took place at two levels. First, the OECD “encouraged”
OECD-based multinationals to follow these Guidelines in all host countries in
which they operated—not only in OECD countries—and it began encouraging
nonmember states to adhere to the Guidelines.” Secondly, it expanded the scope
of issues covered by the guidelines, and firms were specifically advised to “respect
the human rights of those affected by their activities consistent with the host
government’s international obligations and commitments”—that is, according
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to the international human rights obligations of the host government, a broader
standard than that of the previous, narrow recommendation to respect a select few
labor-related rights.® This new iteration of the Guidelines also encouraged dis-
closure of information regarding company activities, finances, and performance;
urged the elimination of forced and child labor; and laid out the basic principles
of environmental management. The revised Guidelines further stipulated that
companies should not offer or demand bribes or engage in anti-competitive
practices, yet should facilitate technology transfer “where practicable” and pay
taxes.” Finally, NGOs were given the opportunity to submit complaints against
companies to NCPs in OECD-adhering and member countries.'” The system
continues to play this unique role today as the only avenue where individuals,
communities, and representatives from civil society can attempt to bring cases

against MNEs directly.
THE UN ProtEeCT, RESPECT AND REMEDY FRAMEWORK

In the late 1990s, the UN Sub-Commission on Human Rights began to draft a
treaty-like document called the “Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with regard to Human Rights.”
Among other features, the document essentially sought to impose on companies,
directly under international law, the same duty that states accepted for themselves
under treaties “to promote, secure the fulfillment of, respect, ensure respect of
and protect human rights.”"! This would have so intermingled the respective roles
of states and business that it would have been impossible to determine whether
the government or a company was responsible for guaranteeing and fulfilling
human rights on the ground. In 2004, the intergovernmental parent body, the
Commission on Human Rights (revamped as the Human Rights Council in
2006), rejected the proposal, stating that it had no legal status. At its next meeting
a year later, the Commission requested that UN Secretary-General Kofi Annan
appoint a Special Representative (SRSG) to start the process afresh. Annan ap-
pointed Professor John Ruggie, this paper’s co-author, to that position.'? Initially,
Ruggie was asked merely to “identify and clarify” existing standards and best
practices, as well as such contested concepts as “corporate complicity” (indirect
involvement by companies in abuses, where the actual harm is committed by
others) and “spheres of influence” (a company’s relationships associated with its
activities and operation).'”® He did so, and in 2008, at the end of his three-year
mandate, Ruggie recommended that the Human Rights Council adopt what
he called the “Protect, Respect and Remedy” Framework, which he elaborated
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in his final report." The Framework rests on three pillars:

1) The state’s duty to protect against human rights abuses by third
parties, including business, through appropriate policies, regulation,
and adjudication;

2) An independent corporate responsibility to respect human rights,
which means that business enterprises should act with due diligence to
avoid infringing on the rights of others and to address adverse impacts
with which they are involved;

3) Greater access by victims to effective remedy, judicial and nonjudicial.

The Council “welcomed” the Framework and extended Ruggie’s mandate
for another three years, asking him to “operationalize” it."® Various stakeholder
groups, including governments, businesses, and civil society organizations,
began to reference the Framework almost immediately. NGOs and workers’
organizations drew on the Framework in lodging new complaints to OECD
NCPs, which in part accounts for the increase in cases in the 2010-2011 cycle
that we see in Figure 1. Two of these NCP cases are particularly noteworthy
because they signal how the Framework began to influence the way NCPs treat
cases and how the OECD Guidelines strengthened human rights provisions in
the 2011 revision.

DAS Air CarGo

A UN Panel of Experts on the Illegal Exploitation of Natural Resources and
Other Forms of Wealth of the Democratic Republic of Congo (D.R.C.) deliv-
ered its final report to the UN Security Council in October 2003. It identified
approximately 125 companies and individuals allegedly contributing directly or
indirectly to the ongoing conflict in the D.R.C., in which ultimately as many as
five million people were killed."” The named companies included MNEs operat-
ing within or from countries adhering to the OECD Guidelines. Thus the panel
specifically requested that those governments address those cases.

Based on the report, the British NGO Rights and Accountability in Devel-
opment (RAID) brought a case to the U.K. NCP in 2004 against international
cargo airline DAS Air. RAID alleged that DAS Air Cargo was involved in the
transportation of coltan—a metal used to manufacture electronics—from the
eastern D.R.C. for the benefit of the Ugandan-backed rebel group Rally for
Congolese Democracy, operating in the eastern D.R.C.. As the case lingered
within the U.K. NCP process, it garnered media attention and was brought to the
attention of Members of Parliament. In correspondence between the U.K. NCP
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and DAS Air, the company “firmly denied that it had ever knowingly transported
coltan sourced from the D.R.C., explaining they believed the coltan it flew out
of Kigali originated in Kigali,” thereby acknowledging that it had not made suf-
ficient efforts to investigate the details of what it was transporting in the midst

of a conflict fuelei Thisdon'task,don’ttellapproachtodoingbusiness
by mineral trade.

In an attempr to shifc 1S conflict-ridden zones with weak human rights
the responsibility for - protections is one of the problems that Ruggie’s

knowing whether its
business was com. [ramework sought to address and change.

plicit in any human rights violations, DAS Air stated it was “merely contracted
by the freight forwarders to transport the minerals” so “any enquiries the NCP
has in regards to the consignors and consignees should be made to DAS Air’s
customer as DAS Air would not have that information.”" This don’t ask, don’t
tell approach to doing business in conflict-ridden zones with weak human rights
protections is one of the problems that Ruggie’s three pillar framework sought
to address and change.

In 2007, the NCP admitted the DAS Air case for review, and one month
after the UN Human Rights Council welcomed the Protect, Respect and Remedy
Framework in June 2008, with U.K. government support, the U.K. NCP rejected
DAS Air’s explanations regarding its lack of information about the source of
the coltan. The NCP’s final report stated that records showed DAS Air flights
between Entebbe, Uganda and the D.R.C., and therefore the company should
have had a clear understanding of the potential for coltan to be sourced from
Eastern D.R.C. Moreover, as “DAS Air clearly stated to the NCP that they did

not question the source of the mineral that it transported, the NCP considers
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that DAS Air undertook insufficient due diligence on the supply chain.”* As
there was no provision on human rights due diligence in the Guidelines at the
time, the implicit source of that concept was the newly adopted UN Framework.

AFRIMEX

In August 2008, the U.K. NCP applied a similar human rights due diligence
argument to the Afrimex case. The NGO Global Witness accused Afrimex, a
U.K.-based commodities trader that was also featured in the UN D.R.C. re-
port, of paying taxes to rebel forces in the D.R.C. and practicing “insufficient
due diligence on the supply chain, sourcing minerals from mines that use child

and forced labor, who work under unacceptable health and safety practices.”
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Although Afrimex claimed that it was several steps removed from the mines,
and thata “lack of an audit chain prevents Afrimex’s materials from being traced
back to the mine [where] they were sourced from,” the NCP determined that
personal links between U.K.-based Afrimex and D.R.C.-based partners Societé
Kotech and Socomi were sufficient for Afrimex to significantly influence the
practices of these two companies.”” The U.K. NCP, specifically referencing the
UN Protect, Respect and Remedy Framework, urged Afrimex to use its influence
to ensure it was not complicit with these practices. Both this case and the DAS
Air one illustrate how the NCPs began to draw on the UN’s work well before
the UN Guiding Principles were fully developed, setting the stage for the 2011
revision of the OECD Guidelines.

THE UNITED NATIONS GUIDING PRINCIPLES

The operationalization of the Protect, Respect and Remedy Framework pro-
duced 31 Guiding Principles (UNGPs), each elaborating the meaning of the
foundational elements and their implications for law, policy, and practice.? They
represented six years of extensive research and nearly 50 consultations around
the world, as well as pilot projects in different industry sectors and countries.
The UNGPs had strong support from governments, as well as from the business
community and many NGOs. In June 2011, the UN Human Rights Council
unanimously “endorsed” the UNGPs, marking the first time that a UN body
had ever endorsed a normative text that governments had not negotiated them-
selves.?* That endorsement made the UNGPs an authoritative global standard
on the subject of business and human rights.

From the start, Ruggie began working with other international and national
standard-setting bodies, as well as with additional stakeholder groups, including
business itself, to achieve maximum coherence and alignment with the UNGPs
so as to leverage their influence on corporate conduct and generate greater scale
effects. He also collaborated closely with the OECD, which was discussing an-
other revision of its own Guidelines. As a result, the current OECD Guidelines
are fully aligned with the UNGPs in two specific ways. First, the OECD added
a dedicated human rights chapter that replicates the UNGPs operationalization
of business’ responsibility to respect human rights, explicitly stating that all hu-
man rights are to be respected, irrespective of states’ abilities and/or willingness
to fulfill their own obligations. It also stipulated the systems that companies
need in order to meet this responsibility, centering on due diligence processes of
both their own activities and their business relationships. Second, the UNGPs’
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formulation of the corporate responsibility to respect human rights was also
enshrined in the Guidelines’ General Policies chapter, which established a new
due diligence requirement for all subjects covered by the Guidelines.”” With
these updates, claims of ignorance such as the one made by DAS Air could no
longer be used as justifications by businesses.

Through these changes, the NCP system became a venue to which com-
plaints regarding any and all internationally recognized human rights could be
brought against multinational enterprises operating in or from the 46 countries
that adhere to the Guidelines, including several operating from emerging market
countries.”® Thus, the Guidelines now provide de facto coverage to the majority
of MNEs and extend due diligence requirements to their business relationships,
including supply chains.

PATTERNS OF COMPLAINTS (2000—2014)

We now turn to a survey of cases examining overall patterns, beginning with a
brief but necessary discussion of the methodology of case selection.

METHODOLOGY OF CASE SELECTION

According to the OECD, roughly 300 cases have been presented to NCPs since
2001.% These cases are logged in the OECD database in 12-month cycles that
go from July to June of every calendar year. This paper reviews five such cycles
spaced over a period of 11 years (2003-2014), which yielded 158 cases. The
first three cycles reference the 2000 Guidelines, whereas the latter two followed
the Guidelines of 2011.

TuaBLE 1: CycLES REVIEWED

Guidelines of 2000 Guidelines of 2011
July 2003—June 2004 (38 cases) July 2012—June 2013 (40
cases)
July 2007—June 2008 (16 cases) July 2013—June 2014 (35
cases)
July 2010—June 2011 (32 cases)

There is no single database of all complaints lodged with NCPs, but rather
three separate ones, each of which we drew on.”® None of these databases has a
comprehensive record of all cases submitted to NCPs, and many cases overlap,
yet each one uses different methods of categorization. To ensure the most com-
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prehensive and accurate picture for this article, information for each case in the
five cycles reviewed was compiled from all three databases and cross-checked
for accuracy and maximum detail. When the data was inconsistent, additional
research from supplementary sources was conducted to corroborate the infor-
mation whenever possible. As a result, much of the data used in this paper was
established through an iterative process of clarification and consolidation of
information. To the best of our knowledge, this process of consolidation across
all three databases has not been previously done and we consider this to be a
unique contribution to the analysis of individual cases and historical trends of

the NCP system.”
CASELOAD PATTERNS

Per Figure 1 below, between 2000 and 2014 an estimated 399 complaints were
filed with NCPs.* The increase for the three cycles from 2002 to 2005 is partially
due to the previously discussed UN investigation into the D.R.C. This brought
the OECD Guidelines into the spotlight and led NGOs to submit several D.R.C.
cases to the NCP system, which account for at least 12 out of the 38 cases iden-
tified in the June 2003—June 2004 cycle alone. The 2004-2005 cycle also saw
an increase due to trade union cases, but by 2008 complaints declined to 16.
While this number slowly crept back up in subsequent cycles, the next
bump in cases took place in the 2010-2011 cycle. The 2000 Guidelines were last
applied during this 12-month period, and the current version of the Guidelines
came into effect for NCPs” casework in the 2011-2012 cycle. It is noteworthy
that the high number of submissions during the post-2011 cycles is comparable
only to the years when a bundle of D.R.C. cases related to a UN investigation
was referred to the OECD (2002—-2005). This demonstrates that the 2011 revi-
sion resulted in a significant increase in the visibility and use of the NCP system.
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Ficure 1: Torar Cases SusmitTeD 10 THE OECD (2000-2014)
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Source: Authors’ calculation per case consolidation in the OECD, OECD Watch, and TUAC databases.
DistriBurion oF HoME AND HosT COUNTRIES

One reason the OECD updated the Guidelines in 2000 was due to the change
in the landscape of international investment and multinational enterprises dur-
ing the 1990s. Non-OECD countries were attracting more foreign investment,
and enterprises from nonadhering countries were gaining more relevance in
the global arena.’® One way to track this shift is to compare the geographical
distribution of host countries (where operations take place) to home countries
(where enterprises are headquartered) in cases presented to the NCP system.

Figure 2 demonstrates that there has been a diversification in the regional
distribution of host countries. In the first cycle of 2003-2004, no cases from
North America, Oceania, or Europe were submitted. This began to change in
the following cycle. In the last cycle analyzed, all regions are represented and
roughly half of cases took place in Asia and Europe.

The record of home countries involved in cases submitted to the NCP
system is more consistent and less surprising. Figure 3 demonstrates that the
overwhelming majority of MNEs involved in submissions were based in advanced
and high-income economies, especially in Europe.

Figure 4 provides the same information as the previous two figures, broken
down by individual host and home country (excluding countries with fewer
than two cases) and the number of cases over each of the five cycles reviewed
for this article. The home countries with the highest number of cases through-
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out the five cycles reviewed were the United Kingdom (29), the United States
(14), France and Germany (13), the Netherlands (9), and Brazil (8). The host
countries with the highest number of cases were D.R.C. (17), Brazil (14), India

(8), and Argentina (7).

FIGURE 2: HosT COUNTRY REGIONAL DISTRIBUTION
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FIGURE 3: HoMmE COUNTRIES REGIONAL DISTRIBUTION

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%

T | T I T I T

.

2003-20042007-2008 2010-2011 2012-2013 2013-2014

“'North-America

B No Africa/Middle East
B Oceania

W Latin America

@ Europe

D Asia

 Africa (no cases)

FALL/WINTER 2015 * VOLUME XXII, ISSUE I

109



110

JouN GERARD RUGGIE AND TaMARYN NELSON

Thus, while investment trends have changed, cases submitted to NCPs
largely continue to reflect patterns very similar to the past: host countries (where
operations take place) tend to be in the Global South and emerging markets, and
home countries (where MNEs are headquartered) in the Global North. Brazil is
the only country that has a significant number of cases both as a home and host
state: in nine instances it was the home of MNEs against which a complaint was
lodged with an NCP, and in 14 it was the host state where the alleged violation
took place. It is worth noting that the high number of cases for some countries
may be related not only to the actual distribution of corporate-related human
rights harm by companies headquartered in those jurisdictions, but also to
greater stakeholder confidence in that country’s NCP process.

FIGUre 4: Host/Home CoUNTRY DISTRIBUTION OF CASES
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host countries, not necessarily the NCP to which a case was brought.
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HumaN RiGHTS UNDER THE 2011 GUIDELINES

Public discussion about a possible revision of the Guidelines began at the 2009
Annual Meeting of NCPs and at the OECD Council Meeting at Ministerial
level.?* In April 2010, the OECD officially announced that the Guidelines
would be updated. The terms of reference for the revision stated that the new
version should provide more guidance to assist companies to “identify, prevent
and remedy negative human rights impacts which may result from their opera-
tions,” including a separate human rights chapter “drawing, in particular, on
the work of the UNSRSG [UN Special Representative to the Secretary General,
in this case John Ruggie].”

The issue we turn to now is the impact of the new human rights additions
to the 2011 Guidelines. Although these revised Guidelines are still in their early
days, it appears that they may have had five such impacts to date: a higher ad-
missibility rate for human rights cases than for others; a greater range of human
rights issues addressed; a diversification of industries against which complaints
are brought; the growing role of the Guidelines” due diligence provisions; and a
significant boost in the NCP system as a human rights complaint mechanism.
We will examine each of these in turn.

AbmissiBILITY AND Focus oN HUMAN RIGHTS

Case admissibility is key because it determines whether the NCP will consider
the merits of the case, as opposed to rejecting it outright due to technical issues
such as not fulfilling minimum filing requirements (for instance, if a case does
not involve a company domiciled in an OECD or OECD-adhering country).
Figure 5 presents an overview of NCP decisions on admissibility according to
three categories: accepted, rejected, and pending (cases that NCPs have not yet
decided whether they will consider). Given the limited amount of information
in the databases for earlier years, it is not known for certain in 37 percent of the
cases whether complaints in the 2003-2004 cycle were ever formally admitted
for review by an NCP, making it a challenge to infer how admissibility patterns
might have evolved over the years. Subsequent cycles indicate admittance rates
between 53 and 69 percent. While admittance does not mean that a case will be
resolved or that both parties will be satisfied with the outcome or agreement, it
does demonstrate that most submitted cases are taken on by NCPs. The admis-
sibility rate is expectedly lower in the most recent cycle (2013-2014), which is
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consistent with the increased number of cases filed.

According to the NGO OECD Watch, under the previous Guidelines,
NCPs considered roughly 40 percent of the cases submitted to be inadmis-
sible. Because the Guidelines were linked to the Declaration, one of the most
common bases for excluding cases was the lack of an “investment nexus,” as the
multinational involved did not hold equity in the enterprise in question. It often
was a buyer, a supplier, or a financial institution that enabled an investment
without being a direct investor.* And there the matter stood until 2011, when
the debate was settled on the heels of the revised Guidelines, as explained below.

FIGURE 5: ADMISSIBILITY OF CASES

2003-2004 2007-2008
B Admitted
B Admitted
T Rejected or
withdrawn BRejected or
BNo info withdrawn
2010-2011 2012-2013
B Admitted
B Admitted
Rejected or
withdrawn .
“Pending DR‘_"'Jemed or
withdrawn
BNo info BNo info
2013-2014
/ B Admitted
/ D Rejected or withdrawn
X y A Dend
e 19% ¥ Pending
BNo info

While the NCPs receive complaints related to other issues, the system
today primarily serves as a mechanism to address human rights issues. In the
2012-2013 cycle, 32 of 40 complaints submitted addressed human rights; in
the 2013-2014 cycle, that number was 27 of 35 cases.*

In fact, as Figure 6 indicates, a review of the admissibility rate for human
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rights and non—human rights cases demonstrates that during the most recent
cycles, complaints involving human rights have had a greater chance of being
admitted to the NCP system than complaints referencing other provisions of
the Guidelines. In the 2012-2013 cycle, 53 percent of human rights—related
cases were already admitted while no non—human rights cases are known to
have been admitted. Similarly, in the 2013-2014 cycle, half of the non—human
rights cases have already been rejected, while only 19 percent of human rights
cases have been. These numbers indicate that the NCP system has become
primarily a human rights mechanism. This, coupled with the fact that it is the
only international mechanism to address direct complaints against MNEs, has
made the system one of the most critical mechanisms in the field of business
and human rights today.

FIGURE 6: ADMiISSIBILITY OF HUMAN RIGHTS CASES UNDER THE 2011 GUIDELINES

2012-2013 (HR Cases) 2012-2013 (Non-HR Cases)
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_ /3%
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QB% - 193/
Bpending
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INCREASED DI1vERSITY OF HUMAN RIGHTS ISSUES AND IMPLICATED INDUSTRIES

Historically, the human rights issues that the NCP system dealt with were largely
confined to workplace complaints that referenced ILO standards. Under the
previous Guidelines, trade unions were one of the major users of the NCP system,
and Chapter IV of the 2000 Guidelines, Employment and Industrial Relations
was one of the most cited provisions of the Guidelines.*® In contrast, broader
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human rights issues were mentioned only briefly. Chapter II, entitled General
Policies, stated that companies should “respect human rights not only in their
dealings with employees, but also with respect to others affected by their activities,
in a manner that is consistent with host governments’ international obligations
and commitments.””” Framing companies’ obligations vis-a-vis human rights as
dependent on standards taken on by host governments, and emphasizing labor
issues, limited the scope of human rights cases brought to NCPs.

Figure 7 reflects this trend by detailing the specific provisions of the 2000
Guidelines that complainants invoked most frequently. For example, provisions
in Chapter IV on Employment and Industrial Relations were cited 104 times,
compared to 96 references to Chapter II on General Policies, which covers a
broad set of issues, only one of which is human rights (beyond workplace issues).
While labor was the top issue addressed under the 2000 Guidelines, the number
of citations of provisions under Chapter II, General Policies, and Chapter V,
Environment, increased during the last cycle under which the Guidelines applied
(2010-2011).%® At that time, revisions of the Guidelines were already under
discussion, which might have prompted civil society organizations to submit a
broader range of cases as a way to influence the revision debates and steer the
direction of the new Guidelines toward a broader set of issues.

FIGURE 7: PROVISIONS MOST CITED UNDER THE 2000 GUIDELINES
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Under the Guidelines of 2011, General Policies now include all interna-
tionally recognized rights, not merely those a host government has ratified, thus
expanding the scope of human rights issues. While labor rights cases continue to
be the single largest category, their proportion of total rights-related complaints
has dropped from 40 percent in 2003—2004 to 30 percent in the most recent
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cycle. In turn, issues related to community consultations; impeded or destroyed
sources of livelihood, health, and housing; and the security of the person and
privacy have increased.

A similar diversification is found in the industry sectors implicated, espe-
cially those that involve complex supply chains. Extractives and manufacturing
have always dominated the NCP system’s caseload, but, as Figure 8 shows, cases
involving the extractives have proportionally declined, whereas manufacturing
held relatively steady and therefore increased in absolute numbers. The latter
trend is undoubtedly due to the new Guidelines provision that extended the
scope of human rights obligations beyond a business’ own operations. Now,
following the establishment of the UN Guiding Principles, companies are
responsible for their own operations as well as those of their business partners,
including supply chains, increasing the accountability of companies on human
rights. For similar reasons, the number of cases involving financial institutions,
which enable a range of industries indirectly through the provision of capital,
has increased.

FIGURE 8: INDUSTRY SECTOR
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Note: A few cases involve more than one industry.

In sum, since the revision to the Guidelines in 2011, the NCP system
has increased the diversity of both the human rights issues and the industries
involved in cases. This shift is key to a stronger complaint mechanism because
these trends will allow the NCP system to develop a richer breadth of human
rights standards for a wider range of MNEs to follow.
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DUE DiLiGENCE PROVISIONS

The UN Guiding Principles and the 2011 OECD Guidelines stipulate not only
what business should do in relation to human rights but also Aow they should
do it. The what consists of avoiding adverse human rights impacts, including
those that result from business relationships, and addressing such impacts
where they occur. The how lays out a human rights due diligence process, which
includes assessing actual and potential human rights impacts, integrating and
acting upon the findings, tracking responses, and communicating—especially
to those who are most directly affected—how impacts are addressed. The top
two human rights provisions cited by complainants relate to due diligence,
per Figure 9 below, and at least 17 cases in the 2013-2014 cycle cited the two
most invoked provisions on due diligence in Chapter IV.*’ The most referenced
provision stipulates that enterprises should “avoid causing or contributing to
adverse human rights impacts and address such impacts when they occur”; the
second-most frequent states that MNEs should “carry out human rights due
diligence as appropriate to their size, the nature and context of operations and
the severity of the risks of adverse human rights impacts.”®

FIGURE 9: Arr HUMAN RicHTS Provisions CrTeD UNDER 2011 GUIDELINES
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The recent case Americans for Democracy and Human Rights in Babrain
(ADHRB) vs. Formula One Management Limited illustrates how these provi-
sions are being used. In May 2014, the ADHRB filed a case with the U.K.
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NCP concerning four companies that it identified as involved in managing the
Formula One Grand Prix in Bahrain. The pro-democracy NGO claimed that
holding the race in Bahrain sent a message to the international community
that ongoing human rights abuses in that country were being ignored and that
the race itself had increased violations in light of law enforcement’s response to
protests against it.

Five months later, the U.K. NCP stated that these companies’ promotion
of a high-profile event that attracts protests did not itself link them to alleged
abuses of protestors, rejecting “the issues raised relating to the companies’ obliga-

tions to avoid or address impacts.”*!

Few governments have publicly
stated that they will impose any ma-
terial consequences in the case of a
company’s noncooperation with an
NCP or a finding against a company.

However, the NCP did accept parts
of the complaint against Formula
One World Championship Ltd. and
Formula One Management Ltd.,
especially those related to appropri-
ate due diligence and stakeholder

engagement. In April 2015, after the
NCP mediated a resolution to the case, a joint statement was issued in which the
Formula One Group committed to adopt a formal human rights policy, includ-
ing a due diligence policy in which Formula One would require the company
to mitigate any impact it may have on a host country. Moreover, Formula One
stated that “where domestic laws and regulations conflict with internationally
recognized human rights, the Formula One Group will seek ways to honor them
to the fullest extent which does not place them in violation of domestic law.”**
This follows precisely the language used in the UN Guiding Principles and the
OECD Guidelines of 2011.

As this example demonstrates, the Guidelines” due diligence provisions
provided companies with high-level guidance on what policies to instate to
address the risk of contributing to human rights harm, while giving affected
individuals and communities a hook to lodge NCP complaints when companies
are not complying with the whar as well as the how of respecting human rights.

THE ExTENDED ENTERPRISE AND ENABLERS
From their inception, the OECD Guidelines have been an integral part of the
Declaration on International Investment and Multinational Enterprises. In rec-

ognition of the vast expansion of global supply chains in the 1990s, one of the
changes introduced in the 2000 revision of the Guidelines was the addition that
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MNE:s should “encourage, where practicable, business partners, including sup-
pliers and sub-contractors, to apply principles of corporate conduct compatible
with the Guidelines.”* NCPs subsequently applied differing standards to supply
chain cases, leading the OECD Committee on Investment and Multinational
Enterprises to issue an opinion in 2003 that the Guidelines should also apply
to “investment-like relationships” on a case-by-case basis.* But this could be
interpreted as requiring a company to have a direct equity stake in the supplier,
potentially shielding global brands and retailers whose relationship with suppliers
is purely contractual. OECD Watch’s assessment of the NCP system in 2010
indicated that one of the most common reasons given by NCPs for rejecting
NGO cases was the lack of an “investment nexus” between the MNE facing
the complaint and the entity that committed the alleged violation, indicating
that a narrow interpretation around “investment-like relationships” continued
to be common.

The updated Guidelines of 2011 resolved this issue by expanding the
scope of responsibility for companies, stating that MNEs should avoid causing
or contributing to adverse impacts on the social, environmental, and other in-
terests related to the Guidelines, not only through their own activities but also
through their business relationships. The text explicitly states that the “Guide-
lines concern those adverse impacts that are either caused or contributed to by
the enterprise, or are directly linked to their operations, products or services by
a business relationship.”® The latter is defined as “relationships with business
partners, entities in the supply chain and any other non-State or State entities
directly linked to its business operations, products or services.” Therefore,
MNE:s are now expected to carry out risk-based due diligence efforts to identify,
prevent, and mitigate adverse impacts not only within their own operations but
also throughout their extended enterprise and business relationships, such as
those with suppliers.

Although supply chain due diligence was clearly incorporated into the
2011 Guidelines, the role of minority shareholders (those who own less than
50 percent of stock in a company) subsequently arose as a question, triggered
by the case of Pohang Iron and Steel Enterprise (POSCO), the fourth-largest
global steel producer. In October 2012, a coalition of NGOs from South Ko-
rea, the Netherlands, and Norway (Lok Shakti Abhiyan, South Korean Trans
National Corporations Watch, Fair Green and Global Alliance, and the Forum
for Environment and Development) filed complaints with their respective NCPs
regarding POSCO’s proposed iron mine, steel plant, and related infrastructure
such as a port and roads in Odisha, India.*®
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The complaints were filed against POSCO and its joint venture POSCO
India Private Limited. The coalition of NGOs maintained that POSCO did not
conduct human rights and environmental due diligence, including adequately
consulting with communities about actual and potential impacts. Therefore,
POSCO was in no position to “seek to prevent and mitigate human rights abuses
directly linked to their operations and exercise their leverage to protect human
rights,” including those of the 20,000 people expected to be economically and
physically displaced.®

In addition to targeting POSCO and its joint venture partner, the NGOs
also sought to hold responsible several investors connected through a web of
financial relationships, which was new territory for the NCP system. One set
of investors was the Dutch Pension Fund (ABP) and its pension funds asset
manager, All Pension Group (APG).*® The other was the Norwegian Govern-
ment Pension Fund Global (GPFG), which comprises two of the world’s largest
sovereign wealth funds, and its operational fund manager, Norges Bank [Nor-
way’s Central Bank] Investment Management (NBIM), which is a signatory
to a 2011 investor statement supporting the adoption of the UNGDPs.>' ABP
reportedly had approximately EUR 17 million worth of POSCO shares, and
as of December 2012, NBIM’s holdings in POSCO amounted to NOK 1,420
million, representing 0.9 percent of ownership.”

Given the stake of these investors in the project, the complaint stated that
they should have sought “to prevent or mitigate adverse impacts directly linked
to their operations through their financial relationships with POSCO.”? NBIM
replied that the OECD Guidelines did not apply to minority shareholders.>* To
resolve the impasse, in May 2013 the Norwegian NCP issued a final statement
drawing upon the OECD Guidelines, the UNGPs, and a letter the NCP had
requested from the UN Office of the High Commissioner for Human Rights
on the applicability of the UNGPs to minority shareholders.”

Based on this guidance, the Norwegian NCP established several standards.
First, the Guidelines apply to all types of business enterprises and relationships,
defined to include “relationships with business partners, entities in the supply
chain and any other non-State or State entity directly linked to its business
operations, products or services.”*® Second, the size or percentage of sharehold-
ing does not determine responsibility; “although the [Norwegian Government
Pension] Fund’s equity investment in any single enterprise is on average one per
cent and does not often exceed five per cent, this can nonetheless be a signifi-
cantly large investment in monetary terms.””’ Thirdly, given that any investor is
expected to seek to prevent or mitigate human rights risks identified in relation to
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shareholdings, “the appropriate action in response to the identified risk depends
on the degree of [a business’] leverage, where a number of options would be
considered with a view to use or enhance leverage, to effect change in terms of
ending harmful practice and mitigating risks of human rights abuse,” a position
taken directly from the UNGPs.*® Finally, the NCP stressed the importance of
investors effectively investigating allegations and influencing businesses to address
human rights issues, highlighting the need for investors to proactively engage in
due diligence and find ways to influence a company’s human rights practices.

Following the Norwegian NCP’s conclusions, the Dutch NCP issued a
similar final statement confirming that the OECD Guidelines apply to minority
shareholders and reiterating that “investors and other financial institutions have
a responsibility to exert influence where possible on companies they invest in
to help prevent or mitigate possible adverse impacts on these companies’ opera-
tions.””” Dutch investors ABP and APG also committed to exercise leverage to
bring POSCO’s business practices in line with international standards.

Both the Norwegian and Dutch NCP’s statements established important
precedents for cases regarding financial institutions and set the bar for what is
expected from all shareholders. However, the POSCO case did not quite end
there. While Norway’s Government Pension Fund Global fund manager had
initially ignored Norway’s NCP, once the final statement was issued, the Nor-
wegian Finance Ministry sought further clarification from the OECD Working
Party on Responsible Business Conduct.®® After extensively consulting its own
members and outside experts, the Working Party issued reports on the subject
of sovereign wealth funds, financial institutions in general, and minority share-
holders.®!

In an additional precedent-setting statement, the Working Party concluded
that the relevant issue was not whether the Guidelines apply to such entities, but
how they do so—since such entities differ from front-line operating companies.
Thus, not only did the Working Party strongly reaffirm the applicability of the
Guidelines to all business enterprises, but it also established what could become
an important interpretive function to clarify the many questions that surely will
arise in the future regarding the application of the Guidelines to specific industry
circumstances and operating contexts. This is key for civil society organizations
that bring cases involving financial investments to the NCP system in an effort
to move due diligence forward throughout all business relationships.
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CONCLUSION AND RECOMMENDATIONS

This paper has documented the trajectory of the OECD-specific instances
mechanism since 2000, with a particular focus on how the new human rights
provisions introduced in 2011 have affected and may continue to affect that
trajectory. The admittedly limited post-2011 data suggests five impacts: reaffirma-
tion of the procedure as mostly a human rights mechanism; a greater diversity
of human rights cases than in the past; a diversification of industries against
which complaints are brought; a growing role of the Guidelines’ new human
rights due diligence provisions; and a higher admissibility rate for human rights
cases than for others.

The discussion also indicates considerable normative innovation since 2000.
For example, it suggests fruitful future developments regarding the applicability
of the Guidelines to various types of financial institutions and minority share-
holders, as well as a potential interpretive function for the OECD Investment
Committee supported by its Working Party on Responsible Business Conduct
to assist in the inevitable development of more granular guidance for specific
industry sectors and operating contexts. Indeed, that process has already be-
gun. The OECD Due Diligence Guidance for Responsible Supply Chains of
Minerals from Conflict Affected and High-Risk Areas has become a de facto
international standard.® The Working Party is also developing similar guidance
for the agricultural, garment, and footwear sectors, and will soon turn to the
financial sector.

Moreover, while complainants often criticize the NCP system for taking a
long time to decide on cases, the fact is that court proceedings and quasi-judicial
international and regional systems can take even longer. The NCP system’s unique
focus on mediation provides those affected by human rights offenses a potentially
simpler and relatively quicker alternative for the resolution of certain disputes
that either do not require, or for which the complainants prefer not to pursue,
judicial or quasi-judicial routes. It also can offer those at risk of violations an
avenue to file a formal international complaint to stop a potentially harmful
practice from moving forward. What remains generally unclear from the avail-
able documentation is what actual remedy complainants receive or what changes
in company policies and practices result from NCP findings and mediation.

Thus many challenges to implementation remain—and unfortunately, most
of them are not fundamentally new. To begin with, according to the OECD
database, one-third of the NCPs (14 out of a total of 45) have never received a
single complaint, and several have only received one.®® It is implausible to as-
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sume that this reflects the absence of breaches of the Guidelines in every case;
it is far more likely that the NCPs in question are invisible or unresponsive to
potential complainants. While the NCP system is by design decentralized, each
NCP has basic rules to which participants must adhere—the OECD Guidelines
are no exception. The OECD Guidelines represent a “brand” of good corporate
conduct. That brand must be protected by all OECD members and adhering
states if the Guidelines and the NCP system are to be taken seriously in this space
in the future. Moreover, it is by now well established that the less governments
do, the greater the pressure on—and the potential for community conflicts
with—the businesses in question. The separate Procedural Guidelines adopted
in 2011 actually address this issue, providing for the Investment Committee
to “consider a substantiated submission by an adhering country, an advisory
body or OECD Watch on whether an NCP is fulfilling its responsibilities with
regard to its handling of specific instances.”®* But this provision has yet to be
invoked. Related to this, promoting awareness of the Guidelines is a legal obliga-
tion undertaken by governments. Therefore, minimum performance standards
for NCPs and peer learning from the innovators among them should become
a procedural requirement.

Furthermore, few governments have publicly stated that they will impose
any material consequences in the case of a company’s noncooperation with an
NCP or a finding against a company. Forty years of pure voluntarism should be
long enough to conclude that companies cannot be counted on to do the job
by themselves. One exception is Canada, which in November 2014 announced
a new strategy, “Doing Business the Canadian Way: A Strategy to Advance
Corporate Social Responsibility [CSR] in Canada’s Extractive Sector Abroad,”
which references both the Guidelines and the UN Guiding Principles. Its key
new element is such: “As a penalty for companies that do not embody CSR
best practices and refuse to participate in the CSR Counsellor’s Office or NCP
dispute resolution, Government of Canada support in foreign markets will be
withdrawn.”®> Canada’s NCP has already issued one final statement based on
the new strategy, specifically concluding that:

As the Company did not respond to the NCP’s offer of its good
offices, the Company’s non-participation in the process will be taken
into consideration in any application by the Company for enhanced
advocacy support from the Trade Commissioner Service and/or Export
Development Canada (EDC) financial services, should they be made.*

Surely this example deserves to be emulated more widely within the NCP com-
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munity. Similarly, the Dutch government has stated that NCP statements may
be used as a means of assessing applications for assistance for which compliance
with the OECD guidelines is requested.®’

That brings us to the last topic: the relationship between the OECD
Guidelines and the OECD Common Approaches regarding Export Credit
Agencies (ECAs). Export credit is an obvious governmental source of leverage
for compliance with the Guidelines. As things currently stand, the Guidelines
embody higher standards than the Common Approaches. This is another way of
saying that governments are in the untenable position of asking more of business
than they demand of themselves. The relationship between the Guidelines and
Common Approaches has been a long-standing doctrinal debate in the OECD.
Recently, some members sought to have the Export Credit Group modify the
Common Approaches and incorporate human rights due diligence, thereby
aligning the Common Approaches with the Guidelines and the UNGPs.®® The
proposal gained no traction. One ECA repeated an argument it has made many
times before, stating that the Guidelines and UNGPs do not apply to it because
it is not an official body but a commercial entity—missing the irony that busi-
ness is precisely to whom the OECD Guidelines and Pillar 2 of the UNGPs are
addressed.® Thus, for the moment, policy incoherence within governments in
this space persists, with potentially serious adverse consequences for the cred-
ibility of the NCP system and the Common Approaches alike.

In sum, considerable normative innovation has taken place in the Guide-
lines-based system over the years, which is to be applauded. But now the time
has come to improve on its implementation modalities, for which excellent
precedents, good practices, and emerging possibilities already exist. The main
challenge today is to ensure that the NCP system becomes better known, more
accessible, and swifter so it can effectively offer guidance and standards for busi-
nesses, while also providing redress for individuals and communities directly or
indirectly affected by business operations in adverse ways. It is also critical that
companies face consequences if an NCP report finds against them. Considering
that the NCP mechanism is the most important complaint mechanism today in
the field of business and human rights, it is key for it to strengthen its capacity
to deliver on its promise to promote responsible business conduct around the

globe.@
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