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I. Introduction

We ask a great deal of those who enforce drug laws. For one thing, it is a risky enterprise; many officers have been killed and injured, some have been tortured. Others have had their families threatened. 

Also, drug enforcement is necessarily an intrusive and cruel activity. Because the principal drug offenses -- sale and possession -- take place in private among willing participants, no immediate victims or indignant witnesses are motivated to raise the alarm, and help in the investigation. Because we lack the active assistance of victims and witnesses, we must authorize drug enforcement agents to use our most intrusive investigative methods to ferret out both offenses and offenders: proactive traffic stops, covert physical surveillance of individuals and locations, wiretaps, informants, and undercover operations. Moreover, we use these methods not only narrowly when we have prior information about those suspected of crimes, but also broadly when we suspect drug activity among a general class of people or in a general area of a city. Similarly, offering financial rewards for information or "turning" defendants into informants by providing relief from criminal prosecution becomes morally and humanly challenging when, in doing so, the informants so developed place themselves at risk of torture or murder by their ruthless associates.

What makes all this seem particularly sad is that the practical results of such personally demanding enforcement efforts is uncertain. To many critics, drug enforcement is as foolish as King Canute's efforts to hold back the tide with nothing more than an authoritative command. Like the forces of gravity which cause tides to rise and fall, powerful market forces cause drug markets to arise and persist. Drug dealers eager for money want to find drug users willing to buy. Drug users, eager for a high, want to find drug dealers willing to sell. The same energies that give market economies such power for good in the case of the "above ground economy" become powerful forces for evil in the "underground economy" of drugs. Building a dike that keeps the buyers and sellers from finding one another is like trying to keep the floodwaters of a rising river from the streets of a riverside town. While it offers some hope to drug enforcers to recall that Holland has long survived as a country precisely because its man-made dikes hold off the sea, it also reminds us of the enormous, continuing effort that is required to accomplish this goal.

It is also important that drug enforcement affects public perceptions about the overall legitimacy and effectiveness of the criminal justice system. Since so much of the law enforcement apparatus is now committed to this effort, the way it operates and the way it is perceived to operate, has a profound impact on the system as a whole.

Viewed from a policy perspective, it is important to ask and answer the question of whether drug law enforcement of various kinds is worth the money and state authority that is poured into it. Perhaps the effort is simply not worth the cost. Perhaps there are better things that could be done with the money and authority now committed to this enterprise. Such doubts can only be answered by pointing to and measuring effects of drug law enforcement that are valuable and can be weighed against its costs.

Viewed from a management perspective, it is also important to be able to see and measure the effects of drug enforcement. The people who are asked to do this dangerous and demanding work must have an understanding of the objectives they seek, and some confidence that they are achieving them. Without that sense, the morale of the enterprise, which is important precisely because it asks so much from those who do the work, will erode.

The purpose of this brief essay is to outline a plausible set of effects of drug enforcement efforts that could serve as both the justification and focus of state and local drug enforcement activities. In some sense, I am trying to develop an accounting scheme that would allow us to tote up the benefits of drug enforcement to be set against the costs. I am not claiming that all these effects occur, much less that they occur in sufficient quantity to justify the costs of the effort. I am simply trying to set out explicitly some "value propositions" about drug enforcement that should be tested as we continue this huge national experiment in trying to control drug use.

I will argue that these effects can be usefully sorted into the following broader (and somewhat overlapping) categories. First, I will focus on what could be called "utilitarian" or "practical consequences" of drug enforcement initiatives. These are the most commonly embraced objectives of drug enforcement policy, and are the usual focus of evaluations of drug enforcement efforts. I will divide these practical effects into two broad categories, however. One category focuses on the effects on the aims and ambitions of "drug policy" on one hand (which include the discouragement of drug use, and the reduction of the adverse consequences of drug use in the population). The other focuses on the aims and ambitions of "crime policy" (which includes the reduction of violence, theft, and disorder and the fear they cause). 

Second, I will argue that these utilitarian effects of drug enforcement policy are insufficient in themselves to evaluate the policies. There are, in addition to our concerns about reducing drug use and crime, concerns about "doing justice" and "treating people fairly" and "respecting peoples' civil rights, and "sustaining the legitimacy of the criminal justice system." These concerns are less practical and utilitarian than they are "principled" or "expressive." They are important because we are not only concerned with the effects of drug enforcement, but also with the way in which we conduct drug enforcement. For example, we may think it is valuable for society to express its views that drug use is bad, and its indignation that some would want to profit from spreading such a harmful practice in the population. We may, at the same time, be concerned about minimizing the use of state authority, and the intrusiveness of state interventions into private lives. We may also be concerned about how fairly the burden of drug enforcement falls across the society. And, we might be concerned not only about the objective reality of how drug enforcement works, but also about the subjective experience of that effort in the society as it is felt by individuals who are caught up in the effort, or by their friends, neighbors and relatives, or by groups that might feel themselves particularly victimized or benefited by the effort. While everyone might agree in principle that such effects are important in judging the value of drug enforcement efforts, they might assume that such effects cannot really be measured. But I want to dispute that claim, and argue that such effects can and should be measured in various ways.

Third, I want to argue that drug enforcement efforts also need to be evaluated in terms of what they do to the individuals and organizations who carry them out. One part of this concern is an interest in how "corrupting" the effort can be to individuals and organizations: that is, to what extent drug enforcement more or less subtly encourages officials to engage in extortion on one hand and bribery on the other. To the extent, such corruption threatens the overall fairness of the effort, this effect is part of the second broad category of effects described above. But I am also interested in the narrower question of how the effort coarsens the individuals who get caught up in it. I think this will always be a minor concern relative to the others, and it may be a necessary price one has to pay to have any effective drug enforcement at all. But it is not a price we should ignore, I think. I think we should be interested in the long term effects of drug enforcement on the lives of agents and informants as well as on social outcomes, and on the restraint, fairness, and legitimacy of law enforcement more generally.

II. Drug Enforcement: Overall Goals, Targets, and Methods

Before looking at the various effects and trying to construct an accounting scheme, however, let's consider what we mean by the idea of drug enforcement. More particularly, what is common to drug enforcement in general as it is carried out at the state and local level, and what are the dimensions along which such activities might vary.

A. Broad and Narrow Definitions of the Means and Ends of Drug Enforcement

We might begin by saying that drug law enforcement is simply law enforcement efforts directed at reducing drug distribution and use. This simple idea leads naturally to a second idea: that drug law enforcement consists of those efforts that result in arrests for drug sales or possession.

Yet, it is important to realize that these two closely linked ideas are not identical; in fact, they are quite distinct. For example, many efforts initiated and carried out by police departments to reduce drug distribution and use will involve activities that do not result in arrests for drug sale or possession. Some cities have relied on civil enforcement actions against landlords who allow drug sales to take place in and around their properties. Many others rely on DARE programs to discourage children from experimenting with drugs. These are both efforts initiated by and carried out by law enforcement agencies with the aim of reducing drug distribution and use, but are not programs that are designed to arrest people for drug distribution or possession.

It is also worth noting that the ultimate motivations and rationales for undertaking drug enforcement efforts vary. When we view selling and possessing drugs not only as illegal but intrinsically criminal (male in se), drug law enforcement is justified as direct criminal enforcement. We do justice by enforcing the laws. We accomplish a crime reduction effect by incapacitating and deterring drug sale and possession. When we view selling and using drugs not as crimes in themselves, but as behavior we would like to discourage as part of our overall drug policy, and reach for the criminal law as an instrument for accomplishing the objectives of drug policy (male __ prohibita), drug law enforcement is justified primarily insofar as it contributes to the overall objectives of drug policy (e.g. reducing overall levels of use, preventing new use, or reducing harms associated with use). When we view drug markets and drug use as conditions that are likely to contribute to the commission of violent and property crimes, and reach for the criminal law to allow us to control these pre-conditions for crimes to occur, then we think of drug law enforcement as part of our effort to prevent and control street crimes. 

Since much drug law enforcement is undertaken by agencies who think of themselves as primarily responsible for enforcing the law and controlling crime, they are apt to view the important justification for drug law enforcement in terms of either enforcing drug laws as an end in itself, or as an important means for reducing crime, fear and disorder. They are less likely to view drug enforcement as an instrument which might contribute to the broader health and welfare objectives of drug policy. In this view, efforts to deal with drugs, drug markets, and drug users are understood by enforcement agencies not to be "public health efforts" focused on drug addiction with all its attendant social consequences (including lost autonomy, lost ability to discharge conventional responsibilities to family, friends and neighbors, reduced economic independence, and ill health).  They are, instead, understood to be straightforward law enforcement efforts designed to deter the crimes of drug selling and drug possession, or as efforts designed to reduce violent and property crimes by attacking some of the conditions that lead to crime, disorder and fear.  Note that if the principal goal of drug enforcement is to reduce violent and property crimes, then there might be some forms of drug enforcement which do not focus on reducing the size of drug markets, but instead concentrate on reducing the amount of violence and crime that emerges from drug markets. 

The point here is that drug enforcement efforts can be characterized in terms of the particular laws being enforced (e.g. laws specifically focused on drug distribution and use or other laws that are broken by people who are somehow involved in drug distribution and use, including laws against murder, burglary, contributing to the delinquency of a minor, loitering, or failing to maintain one's property). Or, drug law enforcement can be understood in terms of the broad, social objectives being sought through the enforcement of a particular set of laws (e.g. reducing drug distribution and use as an end in itself; or reducing drug distribution and use as a means of reducing all the social ills associated with illicit drug use; or reducing the violence, crime, disorder and fear that is linked to illicit drug use).

The narrowest definition of drug law enforcement would be those efforts made to arrest individuals for drug offenses with the aim of reducing distribution and use. A slightly broader definition would focus on efforts to use law enforcement powers and resources to reduce the distribution and use of drugs. A still broader definition would focus on those efforts made to arrest individuals for drug offenses where the aim was to not only to reduce drug distribution and use, but also to reduce the violence, crime, disorder and fear associated with illicit drug markets and illicit drug use. An even broader definition would define drug law enforcement as all efforts made by enforcement agencies to reduce illicit drug distribution and use with the aim of reducing both drug use and crime.

For the purposes of this paper, I will assume that drug law enforcement means efforts made by law enforcement agencies using their criminal and civil enforcement powers as well as their ability to reach out to support from other agencies and community groups to reduce the illicit distribution and use of drugs. A large piece of this effort will involve arrests of individuals for illicit drug distribution and possession. And these efforts will often be carried out by narcotics units in police departments, But this is not everything we mean by drug law enforcement. I will also assume that the objective of such efforts is both to reduce illicit drug distribution and use (with whatever broad effects such efforts can be expected to have on society), and to reduce violence, crime, disorder, and fear (which is only one of the possible results of reducing drug distribution and use). 

B. The Targets of Drug Enforcement: Levels and Positions in Distribution

It has also become conventional to distinguish among drug enforcement efforts in terms the particular target of enforcement action. In the past, we have distinguished drug law enforcement efforts according to the level of the distribution system that was its target. Conventionally, we distinguished "users" from "dealers;" and "higher level dealers" (Mr. Big) from "street level dealers." We also distinguished among individuals who were thought to be the leaders and organizers -- the brains behind the operation -- from those who were mere employees -- those who bagged the product, or guarded the inventory, or carried it from place to place, or watched out for the police. 

In general, it was thought to be a "higher quality" arrest if the person arrested was in some sense "higher up" and "more central" to the operation than someone lower down or more peripheral operation. This may have been due to a judgment that the short run effect of such an arrest would be greater (since more of the capacity of the system would be removed). Or, it could have been based on a longer term calculation that such "organizers" were relatively scarce in this world, and that when they were arrested, they would be slower to be replaced than other people who might be arrested. In any case, a "good arrest" was one that netted a relatively high level dealer.

Note that this kind of thinking about "level" and "centrality" and "long run problems of replacement" is naturally linked to many of the plausible goals and objectives of drug law enforcement. It is linked most directly to the goal of reducing drug distribution and use, since it concerns itself with the immediate and long run effects of arrests on the overall supply capacity of the system. It might also be linked to reducing social consequences of drug use insofar as they are tightly linked to the overall size of drug markets. And, this kind of thinking could be linked to the interest in reducing violence, crime, disorder and fear if the Mr. Bigs of the world are uniquely associated with these features of drug markets. 

But the focus on Mr. Big might also be justified by a concern for "doing justice" regardless of consequences on grounds that the big dealers are more culpable than the lesser dealers. Indeed, we can imagine becoming particularly indignant about the Mr Bigs who induce young men to become involved in either drug dealing, or violence, or both. 

Yet it is also worth noting that there might well be arguments for focusing on lower levels of drug dealing as well as higher levels. For example, it might be desirable in the interests of reducing disorder and fear as well as to reduce easy accessibility of drugs to inexperienced users to discourage wide open drug markets. That might involve cracking down on street level dealing as well as going after Mr. Big. Similarly, given the methods available to use in arresting Mr. Big, it is sometimes necessary to engage in street level enforcement to develop the intelligence and the informants that can help us reach the higher levels of the distribution system. And, insofar as encounters of users with the criminal justice system -- both directly and as a fear -- might serve as a spur for drug users to seek treatment, there might be some benefits of focusing on users as well as low level dealers. So, it is not at all clear that the only kind of enforcement worth doing is the kind that focuses on high level dealers, even though there are some arguments for concentrating on this part of the problem.

C. Targeting Behavior and Conditions as Well as Individuals in Positions

More recently, as we have come to understand the complexity of our objectives and instruments of drug enforcement, we have begun to consider the possibility that drug enforcement should be focused not simply on levels and positions in the trade, but also on behavior and conditions. Thus, for example, one can imagine enforcement efforts that were focused particularly on such features of drug dealers and drug markets as: 1) the extent to which violence characterized the activities; or 2) the extent to which they seemed to rely on and recruit young people as employees; or 3) the extent to which the markets seemed to cater particularly to young people; or 4) the extent to which the markets were particularly harmful in spreading disorder and fear and destabilizing particular residential or commercial areas that were important to the life of the city. 

A closely related idea is that we could easily imagine attacking drug markets (understood as particular locations and modes of operation) as well as drug dealers and drug users. The aim would be to shrink or to reduce the noxiousness of the drug market. The method could be arrests of dealers and users; but could be other things as well. Moreover, the markets that became the focus of attention could be selected because of their size and scale, or because of their noxiousness.

D. The Targets of Drug Enforcement: Which Drugs, Distribution Systems, What Stage of Epidemics?

In thinking about drug enforcement, we also have to consider what drugs are being attacked. Arguably, the social and individual threat posed by heroin, cocaine and methamphetamine are noticeably different than that posed by the hallucinogens, barbiturates. Presumably, all other things being equal, drug law enforcement should be targeted on those drugs that represent the greatest threat to the society. In any event, we ought to be able to talk about which drugs our enforcement effort concentrates on.

It is also true that the distribution systems for these drugs are very different. Although there is some licit production and sale of cocaine (for limited medical purposes) heroin and cocaine are almost entirely illicitly produced and distributed. In this respect, they resemble marijuana and hallucinogens. In contrast, amphetamines and barbiturates have a large legitimate sector, so one must be concerned about diversion at different levels of the legitimate distribution system as well as about illicit manufacture and use.

Finally, it might be important for drug enforcement efforts to consider the epidemic nature of drug use, and the particular stage of the epidemic that afflicts society. The idea here is that drug use often spreads in society in the same way that fads and epidemics of infectious diseases do: from one person to another. If true, there will be stages at which it will be particularly valuable to put up obstacles to further spread, and stages at which it will be most important to deal with the consequences that have accumulated. Generally speaking, when an epidemic is getting started, there may be greater and more urgency to preventing its further spread. Prevention is the name of the game. Later in an epidemic, or where levels of use of a particular drug have become so high as to be endemic, less can be gained by stopping the spread, and more must be focused on trying to reclaim those who have become addicted. 

E. Summary

This brief overview suggests that there are many different kinds of drug enforcement operations. The laws being enforced vary. So do the ultimate justifications for the effort. The efforts can be targeted on different levels and positions, or on different behaviors and conditions within the market. They can be targeted on different drugs, on wholly illicit production or on diversion from legitimate sources, and be mounted at different stages of drug epidemics. Some efforts undertaken at a particular time and place might turn out to be valuable; others relatively valueless. Some might be judged valuable in terms of reducing overall levels of drug use; others more valuable in reducing crime, enhancing security, or in preventing kids from following trajectories that lead them into criminal careers. An important question, then, is whether all drug enforcement efforts ought to be evaluated in the same way, or whether there might be differences among different kinds of efforts. The question of what criteria, or what dimensions of value should be considered when we are evaluating drug enforcement efforts of various kinds, carried out in different times and places, with somewhat different objectives is what we will next consider.

III. Criteria (or Dimensions) of Evaluation for Drug Enforcement Efforts

In evaluating drug enforcement strategies, initiatives, and operations, it is tempting to imagine that each initiative has its own objectives, and therefore its own evaluative criteria. To some degree, this is probably true. An enforcement effort mounted against a major local trafficker might be expected to have its largest effect on the size of the local drug market. Efforts mounted against street level dealers might be expected to have their largest effects on the level of disorder in the community, the fear that such disorder entails, and the difficulty that inexperienced users might find in trying to purchase drugs.

But I would prefer to start from the position that there are a uniform set of criteria or dimensions of value that could, in principle, be used to evaluate any given enforcement operation, or any given agglomeration of such operations in an overall drug enforcement strategy. What it means for a particular operation to have a particular objective is that the emphasis given to some subset of this set of objectives is relatively heavier, and therefore should have more weight in the evaluation. Nonetheless, all the criteria, in principle, remain important in evaluations of any given drug initiative or strategy.

I would also like to argue that there are at least two broad categories of effects that are worth noting and trying to understand, weigh, and measure. One broad category focuses on the practical or utilitarian consequences of drug enforcement. These include most obviously, the impact that such efforts have on the size of the drug problem, or on the overall level of violence, crime, disorder, and fear in a given population. The second broad category focuses on the principled or justice features that are valued by citizens in drug enforcement: i.e. whether the enforcement effort is "just," or "fair," or "respectful of individual rights," or "restrained and economical in its use of state authority." 

It is tempting (and to some degree accurate) to view these different categories of effects in terms of the ends of drug enforcement (reduced drug use and reduced crime), and some important aspects of the way that drug enforcement operations are carried out (justly, fairly, with respect for civil liberties, etc.). Similarly, some will define the first category of effects as "outcome variables" and the second category as "process variables." 

It is important to recognize, however, that justice can be viewed as an end of drug enforcement operations as well as a valued attribute of the process of drug enforcement. The idea is that an important goal of drug enforcement operations is to call to account those who willfully break the law; particularly, to punish those who willfully sell and distribute addictive drugs to vulnerable populations. In short, the end of drug enforcement is not just the utilitarian objectives of reducing drug use or crime, but instead to enforce laws that we have made to prescribe our duties to one another, and to express our indignation at those who fail to live up to their responsibilities.

One way I have found it useful to think about both the practical and principled concerns that come into play when we are evaluating criminal justice operations is to think of the state's authority as a resource that is deployed along with state money to accomplish a particular result. We are as interested in being economical and effective in the use of state authority as we are in being economical and fair in the use of state money. If there is a way to achieve a similar effect with a lesser use of authority, we should seize it, because, ceteris paribus, we would like to use less state authority and preserve more individual freedom. 

This device helps convert concerns about justice, fairness, and civil liberties into an instrumental, utilitarian perspective (authority is a means for achieving practical ends). But it tends to dilute the special claims that the use of authority makes on those who deploy it: namely, that it be deployed justly and fairly as well as efficiently and effectively. To recover this idea, then, we have to remind ourselves that we cannot be concerned simply with "cost-effectiveness," or "authority-effectiveness" of a given operation; we also must be concerned about the justice and fairness of a given effort. Indeed, precisely because the money we use to mount enforcement operations is also generated through the use of authority (the taxing authority of the government), we must be concerned about measuring the fairness of government efforts even when only money and little direct authority is being used. So, we cannot escape the requirement to discuss justice and fairness in the evaluation of drug enforcement even though we can view authority as a resource to be used in the effort.

In any case, we will initiate the discussion by looking at both utilitarian features of drug enforcement efforts, and by looking at these more principled concerns. We will also add a third category by focusing on the impact that enforcement operations have on the individuals and organizations that become involved in them. We are interested not only in the corrupting effect of such activity on enforcement operations, but also on the long run effects on individuals and organizations.

A. Utilitarian Effects of Drug Enforcement

The most obvious effect to anticipate and use in evaluating drug enforcement efforts is the impact that such efforts have on the level of drug use, and the size of the illicit distribution system. To some, the size of this effect is measured by the volume of drugs seized, or the number of persons arrested. But these measures both over-estimate and under-estimate the likely effect of drug enforcement. The over-estimate results from the failure to recognize the ease with which particular quantities of drugs or personnel may be replaced. The under-estimate results from the fact that arrests and seizures could have a deterrent effect on future drug dealing and drug use as well as the direct incapacitation effect associated with arrests and seizures. Whether the net effect of an enforcement operation on the size of drug markets is over-estimated or under-estimated by arrests and seizures depends on the relative size of these different effects. If both deterrence and incapacitation effects are large, the estimated effect from seizures and arrests will be underestimates. If the incapacitation effect is small (due to market adaptation), and that adaptation is not much impeded by the continuing threat of enforcement (deterrence), then the effect will be over-estimated.

1. Reducing the Size of the Drug Market

A better method for measuring the impact of drug enforcement than simply to look at arrests and seizures (which measures enforcement activity rather than accomplishments) is to look at the various measures that are used to measure (however imperfectly) the aggregate size of the drug market that has been attacked. We can look at estimates of the number of users (and whether that number is going up or down) through the use of population surveys, or emergency room visits, or overdose deaths. We can attempt to estimate total consumption, which would give us some sense of the size of the distribution system as well as the number of users by multiplying estimates of the of the numbers of users by estimates of the distribution of their levels of consumption. We can estimate both the money price and the effective price of drugs by recording the characteristics of purchases made by informants or undercover operatives, or through special market condition surveys. We could even count the number of highly visible drug market locations in a city and determine whether the number and dispersion of such places was being reduced. The aim of drug enforcement operations, generally speaking, would be to reduce the number of users; to reduce drug consumption; to shrink the size, presence, and dispersion of the distribution system; and to increase the cost and difficulty that users face in buying drugs. 

2. Reducing the Incidence of New Use and the Rate at Which Users Seek Treatment

Note that there are some particular ways in which drug enforcement efforts might produce an effect on drug markets that would be worth trying to observe and measure separately from the overall effect on "the market" (where the market is understood as measures of both use and distribution). For example, we might be particularly interested in the separate impact that drug enforcement would have on: 1) the rate at which relatively young, inexperienced users began using drugs (the incidence of new drug use); and 2) the rate at which experienced and committed users sought treatment or abandoned their use under pressure from the distribution system. The idea here is that high effective prices for drugs -- i.e. high prices, limited accessibility, uncertainty about quality, fear of being ripped off, etc. -- impose burdens on users. Some of these are particularly great for inexperienced users. And because the users are not yet addicted or drug dependent, the higher prices and greater inconvenience could be expected to have a larger effect on these users than older users. This is what might be called the "primary, or secondary preventive" effect of drug law enforcement, and it would be important to know how big it is, and where, geographically, it is located. 

High effective prices for drugs also can wear on more experienced users. Even without being arrested, the daily wear and tear of buying in illegal markets may motivate aging drug users to abandon their use, or to  "voluntarily" seek treatment. If they are arrested, a more immediate opportunity, now being expanded through the use of TASC programs and Drug Courts, is provided to refer the experienced users to treatment. This is what might be called the "tertiary preventive" effect of drug law enforcement. We know from analyses of drug users seeking treatment that "legal problems" or fear of such are often important motivators for seeking treatment. What we don't know is whether this effect is responsive to plausible variations in the scale or type of drug enforcement effort.

3. Reducing Non-Drug Crimes Committed by Drug Dealers and Drug Users


So far, we have examined effects of drug enforcement largely in terms of the objectives of drug policy. We have looked at various effects that enforcement operations could have on overall levels of drug use. 

It is also natural to think that an important goal of drug enforcement is to reduce crime more generally -- particularly the violent and property crimes committed by both dealers and users. To many, this is a natural consequence of reducing drug use. In this conception, overall levels of drug use are naturally and inevitably linked to higher levels of violence and crime. 

What this view ignores, however, is that some portion of the violence and crime we observe occurring among drug dealers and drug users occurs as a consequence of the fact that drug use is illegal. It is partly the illegality of drugs that forces drug dealers to rely on violence to enforce contracts and discipline their employees. It is partly the high prices and irregular access to drugs created by some combination of illegality and enforcement that causes poor users to engage in crime to afford their habits. 

Still, as long as drugs are kept illicit, these conditions linking drug use to crime will continue to prevail. Consequently, it is possible to view drug markets, drug dealing, and drug possession as potentially criminogenic conditions. We might be able to prevent some violent and property crimes, then, by attacking these conditions as though they were "problems" that led to "crime."

In any case, it seems desirable to measure the impact that drug enforcement efforts have on property and violent crimes committed by drug dealers and drug users as well as the impact that enforcement has on the size of the supply system, and the incidence and levels of use. 

These effects can, in principle, be measured relatively straightforwardly either by monitoring levels of drug involvement (either as dealers or users) among those arrested for other crimes. The practical problems come in defining precisely what we mean by drug involvement, and in making accurate empirical judgments about the extent to which drugs were "involved" in a given crime. Different ideas of drug involvement include the idea that disputes over drugs provided the occasion for attacks, or that drugs were the focus of robberies or burglaries, or that a dealer or user was under the influence of drugs at the time that they committed the crime, or that the offenders arrested for other crimes are drug dependent or have a history of drug use. Ways of verifying this attribution includes gathering investigative information about the circumstances of a given crime, checking prior records, asking defendants, or measuring levels of drug use through urinalysis or hair analysis at the time of arrest.


Note that the narrow relatively narrow objective of reducing property and violent crimes that occur in drug market transactions, or are committed by people who are engaged in drug market transactions either as dealers or users, could be accomplished through various methods. For example, it has sometimes proved possible to focus narrowly on violence within drug markets or between rival trafficking gangs. It has also proved possible to reduce violent and property crimes committed by drug users through TASC programs and Drug Courts which require drug users to seek treatment and have their behavior closely monitored as an alternative to jail or imprisonment. One could equally well imagine mounting enforcement efforts that focused special attention on drug dealers who were relying particularly heavily on teenagers to market their drugs and serve as watchdogs in hopes that such efforts might help to keep these kids on safer developmental trajectories.

4. Reducing Other Noxious Effects of Drug Markets: "Broken Windows" Effects 

We might also be interested in the effects that drug enforcement operations have on other noxious characteristics of drug markets. These include disorder and fear. It also includes the influence that illicit drug markets could have on the trajectories of young people in the society.

To some degree, this is the view embraced by the "broken windows" theory of crime control. In this conception, drug markets, drug dealing, and drug use create conditions that are favorable to crimes being committed. Attacking these conditions might, therefore, lead to less crime. There is some evidence suggest that attacking conditions of disorder (including drug markets) can reduce serious crime as well as alleviate fears.

It is worth noting, however, that there are several different plausible routes to achieving that unexpected effect. In one conception, disorder conditions tend to increase crime by providing a signal to offenders that a given area is not being well policed either formally or informally. This creates a niche in the environment to which offenders are attracted, and allows them to behave more boldly. Closely related to this idea is that once a certain level of disorder is reached, local control efforts will become swamped, and it will become easier for offenders to commit crimes with impunity. In both cases, drug markets become breeding grounds for crimes and for criminals, and reducing them reduces the conditions supporting criminal activity.

Two other methods that focus more on effectiveness of control methods can be hypothesized. In one version, the disorderly conditions have created fears which have discouraged informal social control. The citizens have abandoned the streets to the druggies. If the disorder can be reduced either through formal social control or through a combination of formal and informal social control, then that might embolden the citizens to reclaim their streets. This is the opposite of the swamping effect: as the swamp gets drained, settlers show up to reclaim the land. 

In a second version, drug enforcement efforts provide opportunities to intervene earlier and more reliably into the situations that will escalate to cause crime to occur, or to interrupt more continuously the activities of those who tend to commit crimes. In this conception, drug laws and drug enforcement operate like laws against possession of weapons or burglary tools; they create a liability on individuals who are inclined to commit crimes that allows the police to enforce laws before the ultimate crimes are committed. In one extreme version of this argument, one might say that those now arrested for drug possession are being preventively detained from committing robberies and burglaries. While this might be effective in controlling crime, it is distasteful to our ideas about how state authority should properly be used.

B. Justice and Fairness Concerns About Drug Enforcement

The fact that we might give up some crime control/fear reducing potential of drug enforcement because it involves an inappropriate use of state authority reminds us that the practical effects of reducing drug use, crime, disorder, and fear are not the only dimensions of value that we must consider when assessing drug enforcement operations. We also have to look at their justice and fairness and the ways in which they use state authority.

Note that these concerns about justice and fairness have both an objective and a subjective component. In principle, it is possible for us to examine how criminal liability falls on a given class of acts and people both as a matter of policy and as a matter of practice. We can see whether cocaine users are arrested more than marijuana users, and whether rich are arrested more than poor (adjusting for underlying rates of offending). This might be thought of as the objective fairness of the system. 

But must also acknowledge that there are subjective views of the fairness of the system. That is, individuals, or distinct social groups, might have subjective views about  how fair the system is regardless of the objective facts. These subjective views might well matter a great deal. They matter as an end in themselves: if citizens believe they are subject to an unjust regime, that is a problem regardless of how accurate their views. They also matter as a means to the end of having a just and effective law enforcement system. Citizens who distrust the fairness of the system will refuse to co-operate with it leading to much greater problems in fairly and effectively enforcing the law. So, the impact of drug enforcement operations on subjective views of fairness, measured through surveys, might also be important in judging the overall value of drug enforcement efforts. If we get little drug or crime reducing effect and increase the illegitimacy of the system, then drug enforcement operations may prove to be a bad bargain. If, on the other hand, we can get strong drug reduction and crime control effects without sacrificing either objective or subjective fairness, then we would value drug enforcement much more positively.

Now, justice and fairness are complicated ideas. But it is possible to "unpack" their meanings in ways that would allow us to measure distinct features.

For example, one meaning of justice is that offenders should be held to account for their crimes. Presumably, this could be measured by some notion of clearance rate for drug offenses, although that is hard to define because it is very hard to figure out what the rate of offending is when one is talking about sales or possession. Still, one might sensibly talk about the likelihood of being arrested and convicted for these offenses if one engaged in a particular drug dealing enterprise or a particular drug using pattern over the course of a year. In this conception, justice is advanced when those who offend are called to account for their crimes.

One important meaning of fairness is that similarly situated people ought to be treated similarly; that offenders ought to face equal probabilities of being arrested and prosecuted for their crimes. More particularly, poor people should not face higher probabilities of being arrested (given an offense) than rich people; nor should African American or Hispanic citizens face a higher probability of arrest than Caucasians. In this conception of justice, individuals are treated equally before the law.

Finally, one important meaning of justice and fairness involves showing respect for the boundary that divides proper from improper uses of state authority. On one side of that boundary is the liberty of individuals, protected by civil rights and a variety of due process protections. On the other side of the line is state authority reaching out to achieve some presumably desirable social objectives such as reduced drug use or reduced crime. Movements of state authority across the line involve a concrete attack on the liberties of an individual citizen. But such events also constitute a threat to all of us, and a diminution of confidence in the liberty that we would all like to enjoy. As a former Attorney General of the United States once explained: "a liberal is a conservative who just got arrested." Once arrested, it seems obvious that the state can be a mugger, as well as an entity that can protect us from muggers. That loss is particularly great in drug enforcement precisely because the measures we use must necessarily be intrusive ones.

It is not easy to measure how just and fair a particular enforcement initiative, or an overall strategy is. To many, criminalizing drug sales and use represents an intrinsically unjust use of state authority. It is not just ineffective. It is unjust for the state to make it a crime to sell or use drugs. But even if one doesn't agree with this strong libertarian position, one might still be interested in minimizing the use of state authority, and making sure that it is used fairly. At a minimum, this would involve some thought in advance and explanation about the ways in which we expected a particular sentencing policy or enforcement operation to fall across the population as well as some effort after the fact to see who is being caught up in the effort. One might even imagine that some consultation with those communities that were likely to be affected by the initiative or the strategy would be a desirable feature of most enforcement efforts; partly to improve the design to make it less noxious and more helpful to those it was designed to help; partly to increase the legitimacy of the effort by seeking a kind of special consent before proceeding. Such efforts might create the conditions under which we could check and see if our efforts were objectively just and fair; and would also help to bring perceptions more closely into alignment with the objective reality -- for good or ill.

Obviously, this is also the area in which it would be important to review the extent to which corruption had leaked into enforcement operations. Note that corruption can come in two forms. One might be called "bribery." What I mean by bribery is that an officer with a solid case against a drug dealer or possessor agrees to abandon his case for money or some other kind of personal benefit. This results not only in uneven, but also too little enforcement to be just. The other form of corruption might be called "extortion." By extortion, I mean that an officer without a solid case against a drug user or drug possessor threatens to prosecute anyway through manufactured evidence. Note that the motivation for extortion could be to get money or other personal benefits. Or, the officer might be motivated by the idea that this is the only way to pursue substantive justice, and to overcome the obstacles that legal requirements place in his path. I have sometimes called this form of corruption "noble cause corruption" to distinguish it from the venal motivations linked to "flaking" drug dealers to get money from them. "Extortion," like bribery, results in uneven and unfair enforcement, with some offenders being prosecuted when then should not and others not being prosecuted when they should. But unlike bribery, extortion typically leads to over-enforcement of the laws rather than under-enforcement.

C. Being Responsible for the Long Run Effects on Individuals of Drug Enforcement

The macro concerns about the impact of corruption on the overall justice and fairness of drug enforcement operations might also lead us to think hard about the effects of drug enforcement on the particular individuals who get involved in it. The most intensely involved, of course, are informants on one hand, and undercover police on the other. Not all drug enforcement requires the use of informants and undercover agents, but these are very powerful tools, and are commonly used in drug enforcement. When they are used, one might think that we all take some responsibility for the potentially large effects that such efforts can have. With respect to informants recruited to help, we might at least owe them some protection, maybe even some gratitude despite the fact their motivations were to settle a score, or to "work off a beef." With respect to undercover agents, we might owe even more. This work is physically dangerous, to be sure. But it is also psychologically and morally dangerous. It gets more so the deeper the cover, and/or the longer that the undercover agent stays in the field. Drug enforcement is a cruel and ruthless enterprise at times, and that can have corrosive effects on the behavior and lives of those who do it.

IV. Conclusion  

Drug enforcement is a complex and demanding enterprise. It can be justified by many different social aspirations. It can be carried out in many different ways. The challenge, however, is to be sure that the efforts we undertake are in some important sense valuable to the society, and perceived to be such. This requires enforcement agencies to be clearer than they have been about the aims they have in attacking drug markets or enforcing drug laws. It may also require them to be clearer about the means they use for achieving these results. Most important of all, however, it requires them to examine the results of their efforts in terms that are meaningful to those in whose name, and for whose benefit they undertake the task.

The key point I wish to make is that such examination has to pay attention not only to the practical effects of their efforts on drug markets and crime, but also on the extent to which such operations can be viewed as just, fair, corruption-free, and respectful of individual rights. Moreover, we have to not only understand the objective reality of how fair, how corruption-free and so on, but also on how such efforts are perceived both by those caught up in the operations, and by the citizens in whose name the efforts are carried out.

