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I. The Eroding Mandate for Juvenile Justice 


Over the last few decades, the nation's juvenile justice system seems to have lost its way. Its legitimacy has been undermined by powerful, diverse criticisms. Some attacks have focused on the court's over-reaching intrusiveness, and its disregard for the rights of the children who came before it (Platt, 1969). Others have critized the reluctance of the court to hold juvenile offenders accountable for their crimes, and its failure to dispose of cases in ways that adequately protected society from future juvenile offending. (Springer, 1986) Nearly everyone has been dissappointed by the court's performancing in preventing children who commit crimes from advancing to on-going criminal careers. (Silberman, 1978)


The wave of criticism has undermined the foundations of the juvenile court and the juvenile justice system. Indeed, great hunks of its jurisdiction have fallen away. Some states have lowered the age of jurisdiction, exposing more juvenile offenders to the rigors of the adult criminal justice system. Others have bored holes in the exclusive jurisdiction of the juvenile court by establishing procedures that mandated or allowed certain kinds of offenses and offenders to be waived to the adult court. (Feld, 1987) Still other states have "de-criminalized" status offenses such as truancy and incorrigibility. Wedged between the adult court on one side and social service systems on the other, the juvenile justice system is giving ground in both directions. Perhaps it will disappear altogether as a bad compromise between the two.


In a series of discussions held at the Kennedy School from 1984 - 1986, a group of juvenile court judges, youth advocates, prosecutors, defense attorneys, and academic experts sought to shore up the institutions of the juvenile court and the juvenile justice system by giving it a new platform on which it could stand. We sought a new social understanding about the proper ends and means of the juvenile court -- in effect, a more useful, more durable, and more just mandate for the enterprise than then existed.
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Predictably, the group was deeply divided about the shape that this new mandate should take. Its divisions reflected the disagreements and tensions of the broader society. Some were principally concerned with retaining the system's commitment to the goal of rehabilitation, and the recognition and affirmation of children's rights vis-a-vis society and their parents. Others kept insisting on the primacy of the goal of community protection, and the justice and effectiveness of holding children accountable for their criminal offenses. Still others were primarily concerned about the terrible conditions under which many children were being raised in the United States, but were hard put to say exactly how the juvenile court and the juvenile justice system could contribute usefully to the solution of this vast problem.


Unfortunately, the group did not reach a consensus. What it did produce, however, was the germ of an idea about juvenile justice that seemed to open some new ways of thinking about the proper and best use of the juvenile court and the other institutions of the juvenile justice system. (Moore, with others, 1987) It is an idea that seeks to break out of the increasingly confining debates of the past, and focus our attention on how the unique traditions and capabilities of the juvenile court and the juvenile justice system might best be used to confront the problem not only of crimes committed by children, but crimes committed against children, and the terrible conditons under which many children are now being raised. It is that idea I would like to present. Before presenting that idea, however, it is important to understand in what important ways our thought about the juvenile court and the juvenile justice system is limited by thinking of the juvenile court as a criminal court rather than a civil court.

II. The Limiting Analogy of the Criminal Court


Inevitably, most people think of the juvenile court as a criminal rather than a civil court. Of course, its purposes and procedures have to be adjusted to accommodate the fact that offenders who appear there are children. And it is that fact that distinguishes the juvenile court from the adult court. But it is fundamentally a criminal court, and the adult criminal court is its nearest cousin.


They think in these terms primarily because it seems that responding justly and effectively to crimes committed by children is the most urgent, most common, and most important task of the juvenile court. That much is true. But another part of the reason they consider the juvenile court a special kind of criminal court is that they have never seriously thought about any alternative. That part is unfortunate, because once one has decided that the juvenile court is a criminal court, one gets locked into a relatively narrow set of conceptions of how the court might be developed and used.


From this perspective, the only way to answer the question of how the juvenile court should operate is to develop a theory of how juvenile offenders differ from adult offenders in ways that are relevant to the just and effective handling of their cases, and then to trace the implications of those differences for the operations of the juvenile court. Basically, that produces three different conceptions of the juvenile court -- one that makes a great deal of the differences between adults and children and exploits those differences for practical efficacy -- the individualized, rehabilitative court (Feld, 1987); one that makes the distinction but establishes for children many of the same due process protections that are available to adults in the adult criminal court to insure that the child's liberty interests are not adversely affected -- the children's rights court (Feld, 1987); and one that minimizes the differences between adults and juveniles, and finds in the principles of accountability not only a purer vision of justice, but also a plausibly more effective response to juvenile crime -- the austere justice court (Springer, 1987).


A. The Individualized, Rehabilitative Court 


Most people, now and in the past, have seen important differences between adults and children in the adjudication of criminal offenses. In the English common law, for example, children beneath the aged of seven could not be found guilty of criminal offenses because they were judged incapable of forming the required criminal intent; those between the ages of seven and fourteen had a rebuttable presumption of innocence. More recently, since the establishment of the juvenile court, society has extended the notion of diminished culpability to older groups of children. The differences between children and adults demand recognition in the adjudication of cases for reasons of both justice and instrumental effectiveness.


From the perspective of justice, juveniles are arguably less autonomous than adults, and therefore less morally accountable for their actions. Compared with adults, juveniles have more fragile characters, with less settled intentions, and with less ability to control their actions. They are impulsive, and relatively easily influenced, not only by the urgings of their peers, but by circumstances. Moreover, their actions may also be seen at least partly as a reflection of their parents efforts to instruct and supervise. For all of these reasons, the offenses they commit are less ®MDUL¯theirs®MDNM¯ than is true for adults, and therefore they are less blameworthy. In effect, one cannot necessarily see in juvenile offenses the sort of bad intentions and character that would expose them to the moral condemnation that is part of criminal judgment in the adult courts.


The implications of this view for juvenile court processing and adjudication include the following. First, a reluctance to hold juveniles criminally responsible for their conduct symbolized by the fact that the court finds the children "delinquent" rather than "guilty." Second, a willingness to look behind the immediate circumstances of an offense, and the narrow question of whether the juvenile did or did not commit the alleged deliquenct act, to the broader social context in which the juvenile is being raised in search not only of an effective disposition, but also of factors that would mitigate the juvenile's guilt. Third, a desire to insulate children from some of society's desires for retribution symbolized by the privacy of the proceedings, and the protection of the child's record. Fourth, a certain casualness about the protection of due process rights of juveniles justified at least partly on the grounds that the process is a less adversarial one than occurs in an adult criminal court where the assumptions about moral blameworthiness are quite different, and the conflict between society's interests and the interests of the offender much sharper.


From the perspective of concerns about practical efficacy, children are seen as being more changeable than adults, and with longer futures. Thus, they become more promising and rewarding targets for therapeutic interventions. The implications for juvenile court processing and dispositions include the following. First, in making dispositions of juvenile cases, a much different weighting of concerns about short-run risks to the community relative to concerns about rehabilitating the offender reflected in the concept of the "least restrictive alternative." Second, a greater willingess to rely on and seek to enhance existing ties to family and community, and to invest in rehabilitative services than would be true in the adult criminal court. Third, a greater concern for avoiding stigmatization and labelling that would handicap children in future rehabilitative efforts. Fourth, a greater willingness to view dispositions of case in utilitarian and instrumental terms than in terms of justice.


These basic ideas form the core of a vision of the court as an individualized, rehabilitative court for adolescent offenders.


B. The Children's Rights Court


Recently, those who are primarily interested in the rights of children, and have been concerned that the paternalistic/instrumental features of the traditional juvenile justice court gave far too much leeway to the court to intrude too deeply and too powerfully into the lives of children with too little respect for their autonomy and rights (including the United States Supreme Court!) have sought to discipline the individualized, rehabilitative justice vision of the juvenile court through the establishment of greater due process protections for children. (Feld, 1984) In this conception, because children in the juvenile court are subjected to dispositions that are indistinguishable from imprisonment, they are entitled to the due process protections that adults would have in facing such state action. Anything less would be inconsistent with respect for the constitutional rights of individual children. This has since been used as a justification for insisting on the child's right to counsel, to a jury trial, and to other features designed to protect the rights of children against both the state and their parents. (Feld, 1984) This concern for due process protections and the celebration of the rights of children establishes a second view of how the juvenile court, as a criminal court for children, might develop in the future.


C. The Austere Justice Court


There is, of course, yet another vision of the juvenile court seen as a criminal court for children -- one that makes much less of the differences between adults and children, and that emphasizes their moral autonomy and accountability rather than their dependence. This view could be called the austere justice court.


This view, too, sees crimes committed by children as the principal focus of the juvenile court. It emphasizes both the justice and practical efficacy of treating juveniles as accountable for their crimes. It sees punishment of children as valuable not only to teach juveniles about their responsibilities to the broader society, but also to satsify the community's sense of justice. It is less willing to risk community security in the interests of maintaining juveniles' links to family and community or rehabilitation of the youthful offender. Because this view is more hostile to juveniles, it also includes the notion that children should have adult-like due process protections. In short, if the proper focus of the juvenile court and the juvenile justice system is only crimes committed by children, and if children are to have the benefit of adult-like due process protections that honor their independence and autonomy, then they should have adult-like accountability and dispositions.


D. The Dialectic Among these Visions 


These are the three principal visions that emerge from viewing the juvenile court as a criminal court for children. Not surprisingly, these visions mirror the current liberal/conservative debate about the adult court.


For example, an important liberal idea about the adult court is that it should be guided by the views of human nature that shape the juvenile court's view of crime as well: i.e. that we should see all individuals as less autonomous than we ordinarily assume, and more likely to be influenced by transient impulses and circumstances than is now routinely acknowledged; and that all individuals are capable of rehabilitation.


There is much to commend this view. Indeed, it is one of the ironies of criminological research that just as it has become clear that much crime is committed by offenders who seem dangerous in the sense that they commit offenses frequently and over a sustained career, it has become equally clear that many crimes that appear in the adult court are the immediate consequences of impulsive moments and provocative circumstances just as juvenile offenses are. (Vera, 1981; Moore, et. al., 1984)  Consequently, many adult offenders (almost certainly the majority of criminal offenders who appear in the criminal justice system) might well be seen as accidental offenders in the same way that juveniles are. To the extent this were true, the adult criminal court might be better guided by the juvenile court's notions of justice and efficacy than the more traditional images, and the distinction would disappear.


Similarly, there is a powerful conservative idea about the adult court that is closely analogous to the austere justice view of the juvenile court. In this conception, it is proper and just to hold individuals accountable for their actions. Such accountability has virtue not only as a principle of justice but also as a device to protect community security and promote individual rehabilitation. And so on. In short, one sees in these images of both juvenile and adult court processing basic liberal and conservative ideas working their powerful influences.


If I had to bet which of these strands of thought would wax over the next decade or so and which would wane, I would bet on some combination of the children's rights court and the austere justice court. Indeed, there is powerful evidence to indicate just such a trend. There is a palpable increase in the rhetoric of community security and accountability against the rhetoric of mitigation of guilt and rehabilitation. In many states, the juvenile justice system has lost pieces of its jurisdiction to the adult criminal court. In a few states, new legislation for the juvenile justice system has been passed establishing the principles of accountability and just deserts as the dominant principles of the court's operation. And as these trends have occurred, one quite naturally sees the development of additional due process protections in the operations of the nation's juvenile justice system. The net result of these trends will be to produce something that looks like a version of the adult criminal court for juvenile crime. That development, over the longer run, will gradually raise the question of why we need a juvenile court at all.

III. An Alternative Conception


There is an alternative to these conceptions of the juvenile court  -- one that proceeds from radically different assumptions. The basic idea is that a proper and useful way for society to understand and authorize the juvenile court is not as a special criminal court to deal with crimes committed by children, but instead as a civil court administering a body of law regulating the conduct of parents, children, and caretakers to advance the public's interest in assuring that children are decently cared for, effectively supervised, and properly trained for the tasks of citizenship. (Moore, with others, 1987)


In this context, crimes committed ®MDUL¯by®MDNM¯ children are of interest not only in themselves, but even more fundamentally as signs of breakdowns in the nexus of care, supervision and socialization on which the society is relying to help produce citizens.


In this context, crimes ®MDUL¯against®MDNM¯ children -- abuse and neglect by parents, legal guardians, or other public caretakers (including those who run state institutions) -- become an important and natural part of the juvenile court's jurisdiction, for these, too signal a breadown in family relations or the nexus of care surrounding a child.


I will advance this alternative conception by setting out the jurisprudential basis for the general conception; and by tracing its implications for the current organization and operations of the juvenile court. In a final section, I will explain why I think this is a more promising idea than any of the alternatives and indicate the many, large issues that remain to be resolved before committing to this alternative conception. 


A. Jurisprudential Principles


Just as the conceptions of the juvenile court based on an assumption that they are criminal courts to deal with crimes committed by children must begin with some assumptions about the status of children in the society, so must the view that the juvenile court might best be seen as a civil court overseeing the conditions under which children are being raised. The principles set out here are broader than those presented above because they are not based solely on the question of the ways in which children differ from audlts as criminal offenders. They seek, instead, to define the social position of children and their caretakers more broadly -- to understand how the "offices" of parents and children are understood in the society. Three axioms are key.

®LM18¯Axiom One: Society Has Broad and Final Responsibilities for Child-Rearing ®LM10¯


The first axiom is that society has a widely acknowledged, broad responsibility for rearing its children. Put more provocatively, in the end, child rearing is a public responsibility.


This may seem startling since, for the most part, the state does not participate or interfere with child rearing practices. Generally speaking, the responsibility for raising children rests with parents, and they discharge their duties tolerably well. This is fortunate since it allows the state to achieve the dual objectives of protecting the privacy and autonomy of families and assuring the proper development of its future citizens without conflict. This state of affairs also makes it seem as though the state had little legitimate interests or concerns about the quality of child rearing.


What makes the axiom a plausible one, however, is the fact that when there is an obvious and significant default of the private responsibilities of caring for children, society in the form of its legal institutions inevitably and invariably steps in. When a child lacks a legal guardian, the court appoints one. When parents attack a child, the state steps in to prevent future occurrences. When a marriage with children breaks up, the state decides who will have custody.


One can argue that in stepping into such situations the state is simply adjudicating a private dispute between parents and children. But I think the state's interests are different and greater than the mediation of this dispute. I think the interests go to substantive concerns about adequacy of the arrangements that are caring for, supervising, and developing the child as a future citizen. The state's interest is in helping to establish a nexus of care and supervision that can transform defenseless barbarians into resourceful citizens.


The state's interest in this process can be seen as a practical one. If the process of child-rearing does not go well, there is an enormous price to be paid later on. After all, future criminal offending is only the most obvious way that neglected or badly treated children can repay society for their mistreatment. They can become ill, refuse to work, bear additional children whom they mistreat, and so on. To avoid these future problems, then, society might be interested in doing what it can to insure that child-rearing goes tolerably well.


Alternatively, one can see society's interests in child-rearing as a matter of justice. In this view, children are entitled to decent care, effective supervision, and training. It is up to the state to see that they receive it -- at least at some minimal level. ( For their part, and at least partly in exchange for these special protections, children may also be obligated to accept some appropriate levels of care, supervision, and developmental assistance.)


In any case, society has an interest in the quality of care, supervision and guidance offered to children. That interest exists in the laws that require all children to have legal guardians, and that empower the state to create and transform the custodial arrangements for children.


®LM18¯Axiom Two: Families (and Other Private and Public Caretakers) Have Public Responsibilities ®LM10¯


The second axiom is closely related to the first; namely, that in the enterprise of rearing children, parents, legal guardians, and other public caretakers have substantive responsiblities to the society. They are not entirely autonomous. (Zimring, 1982) Put more provocatively, the family (and its various substitutes) are (at least to some degree) the agents of society.


This, too, may seem surprising -- even outrageous. We are accustomed to thinking of families as being autonomous, and granted great deference in child-rearing. And so they are. The point is simply that even with this wide deference, families remain under some degree of supervision and restraint by the state. Minimal standards for care exist implicitly in the substantive laws defining abuse and neglect of children. They are also there implicitly in the standards regulating the conduct of those public agencies that assume responsibility for children. If the standards are violated, the caretakers - whether private or public -- will come under public scrutiny. If the violation is serious enough, the court will seek to re-constitute the arrangements for caring for children so that the new arrangements meet the minimal standards of care, supervision, and training. 


The image of private and public caretakers as agents of society is clearest in the cases of abuse and neglect. But it is also there in our images of delinquency. To a degree, we see the crimes of juveniles not only as their acts, but also as the result of breakdowns in past and present parenting efforts. Even more interestingly, as a matter of public policy, we are relying increasingly on private and public caretakers to provide adequate levels of supervision of juvenile offenders in disposing of juvenile cases. The principal that dispositions in juvenile cases should be the least restrictive one consistent with public safety, and the idea that dispositions should be designed to maintain close connections between the child and his caretakers, both have the effect of turning private and public caretaking arrangements into agents of the court. The only question in making such dispositions is whether the caretaking arrangements are adequate for these purposes, and better than other publicly available alternatives. If they are, the existing arrangements can be used by the court as an alternative to public custody, and the existing arrangements are explicitly recognized as agents of society for the care, supervision, and development of the juvenile offender.

®LM18¯Axiom Three: The Public Response to Breakdowns in the Existing Arrangements for Child-Rearing Properly Includes the Imposition of Responsibilities, the Vindication of Rights, and the Provision of Material Services ®LM10¯


Often people imagine that the only proper response to evidence of breakdowns in child-rearing arrangements is to provide additional material assistance to the child, or to the parents in the form of increased financial assistance, more social work counselling, or increased educational services. Such assistance may well be important -- not only valuable for its own sake, but also valuable in establishing a relationship in which struggling parents and children come to believe that society has not entirely abandoned them.


It is also worth keeping in mind, however, that society can also respond to such situations by reminding both parents and children of their obligations to the broader society. This can be described as holding parents or children accountable for the performance of their duties in the process of child-rearing. Indeed, in colonial times, when there was little material assistance to be found in the public larder, the pre-dominant public response to breakdowns in child-rearing was "responsibility reminding." (Bremner, 1974) Parents of mis-behaving children were put in the stocks.


More recently, of course, society has developed much more capacity for providing material assistance. We have the welfare system (which was originally understood not as a device for eliminating poverty or re-distributing income, but instead as a way of helping women without providing husbands to care for their children in their own homes as an alternative to having them be taken away from their natural parent and placed in foster care or state institutions by the juvenile court). We also have an elaborate system of foster care, maternal and child health, pre-school education, public schools, youth recreational and employment programs, and so on.


Such programs, used voluntarily by parents and other caretakers, have helped to improve the conditions under which children are being reared -- at least to some degree. Indeed, one might say that, in the modern world, the task of parenting or child-rearing is really one of organizing the provision of these services to one's children. That is true even in families that stay together over time. It is even more true for families that have fallen apart, or have a limited capacity either to provide such services on their own, or to acquire them from the agents of society. (Golden, 1990)


But this proliferation of differentiated public services to children has created its own problems. Society may have come to a point where, for some of our children, there is no single person who can be relied upon to organize a suitable nexus of care, supervision and assistance to meet their needs, and fulfill their basic rights. It may be that there is no single parent, or any single agency advocate who can fulfill the role of organizing the supply of services, and insist that each contributing agency meet its specific duties to the child. 


B. The Juvenile Court and Family Bankruptcies


This task -- seeing what needs to be done for children in situations where breakdowns are occurring, establishing obligations and holding caretakers accountable for the performance of their duties -- is quintessentially the work of courts. No other institution can impose public duties on private and public caretakers. Thus, in a world in which private capacities for child-care have both weakened and become a source of public concern, and in which public provision of services to children has become more plentiful and diverse, the role of the juvenile court may have re-emerged as an agency that can help to organize the complex task of child-rearing by holding both private and public caretakers accountable for that task.


Note that a crucial feature of this idea of the juvenile court is that the court's role in child-rearing is never direct and substantive. The court itself is never the parent or legal guardian of the child, nor itself accountable for the quality of care provided to the child. Instead, the court's role is indirect and regulatory. It holds those who are directly responsible for the care, supervision, and training of children accountable for meeting minimal public standards.


To grasp this image of the juvenile court, an analogy might be helpful. In this conception, the juvenile court is less like a criminal court to deal with the problem of crimes committed by children than it is like a bankruptcy court that oversees a public institution called a family, and interferes to insure that the public's interest in rearing children tolerably well is protected.


The signs that a family is going bankrupt are present when it declares itself disrupted, or when society has evidence that things are not going well with respect to child-rearing. They are written into the codes defining the jurisdiction of the juvenile court. They include situations where parents are neglecting and abusing their children in serious and visible ways, where children are attacking other citizens, and perhaps even where children are engaging in conduct that is particular dangerous for their future development such as becoming involved in drug use, or behaving in ways that will result in unwanted pregnancies.


Faced with signs of bankruptcy, the court can intervene in two different ways broadly analgous to the options facing a bankruptcy court. It can decide to "liquidate" the enteprise and transfer the child to the care and custody of someone other than the current caretakers. Or, it can seek to "restructure." It can explain to the victims of juvenile crime or the children themselves who are being victimized by abuse or neglect that they should not insist that the family be broken apart. Instead, they should understand that their interests would be better served if the family could be kept together, and allowed to keep going. To insure that the interests of crime victims and the child are protected, the court will insist that the caretakers understand and live up to their duties to provide effective care, supervision, and training for the child, and will make available a flow of services to the family.


In organizing this set of obligations and services, the court never assumes direct responsibility for the care of children. It merely guides others who have that responsibility by setting out their obligations. In defining and enforcing these obligations, the court might be served by someone operating in a role similar to a "special master" in a bankruptcy case. This role could be assumed by a welfare case worker, a court probation officer, or even a Youth Authority case manager.


Note that this image of the court is not the image of a ®MDUL¯parens®MDNM¯ ®MDUL¯patriae®MDNM¯ court as it operated over the last few decades. Like that court, it retains a potentially broad jurisdiction including juvenile crimes, abuse and neglect, and perhaps status offenses as well. The difference, however, is that the relationship between the child and the court is a mediated one. The court operates not by assuming direct control over and responsibility for the child, but by holding private and public caretakers, and children, responsible for performing their part in the task of child-rearing.

®LM18¯C. Implications for the Constitution and Operations of the Juvenile Court and the Juvenile Justice System ®LM10¯


The image of the juvenile court as a court that superintends bankruptcies in families (or other institutional arrangements for rearing children) has important, concrete implications for the orgnization and operations of the juvenile court and the juvenile justice system. The important implications are the following.


First, the jurisdiction of the court would remain broad. It would continue to include juvenile crimes, but these would be seen not only as problems in themselves, but also as evidence of a breakdown in social arrangements for supervising juveniles. Repair of those arrangements would ordinarily be considered the appropriate response rather than "incapacitation" or "rehabilitation".


The jurisdiction would also include instances of abuse and neglect. Indeed, in the context of a family bankruptcy court, the jurisdiction over juvenile offenses would seem perfectly appropriate instead of anomalous as it appears when one is viewing the juvenile court as a special court to deal with crimes committed by children. Abuse and neglect would be seen as some of the most powerful and unambiguous signs of breakdowns in the nexus of care for children, and would trigger a serious review of conditions. The court would intervene to protect the rights and interests of children, and to protect society's interests not only in vindicating the rights of children, but also in avoiding the disastrous long run consequences of having allowed children to be abused by their parents or other caretakers.


The jurisdiction could also include the so-called status offenses such as truancy and incorrigibility. In this context, these offenses would be seen not as special kinds of crimes committed only by children, but instead as violations of some special obligations that children had as part of the process of becoming resourceful citizens, and as signs of difficulty in the arrangements that then existed for supervising and caring for children.


Second, this vision of the juvenile court would suggest the wisdom of making private and public caretakers parties to the court proceedings as well as juvenile offenders. This would obviously be important in the case of abuse and neglect. But it would also be important in the case of delinquency and status offenses. Making the caretakers parties to the process would not only symbolize the fact that they shared in the responsibility for the particular problem, but would also increase the likelihood that they would be involved in the ultimate disposition of the case. As long as the caretakers were not in the courtroom, it has been far too easy for the court to think of the problem in terms of an individual offender, and to opt for the "liquidation" option rather than the "re-structuring" option. With the caretakers in the court, and with the right to impose duties on them as part of the disposition of the case, the "restructuring" option would seem more plausible.


Third, this vision of the juvenile court would re-define the overall goals of the juvenile court. The court would be responsible not for either effective crime control or rehabilitation of juvenile offenders. Instead, it would be responsible for helping to establish more just and plausibly effective relationships among those responsible for the tasks of child-rearing. In effect, the court would be responsible for creating as fair and as strong a nexus of care, supervision, and assistance to children as can be fashioned from the available materials, which would include whatever nubs of family existed, whatever public resources could be made available, all held together with the court's authority to obligate those caretakers to make their particular contributions to the task.


Fourth, of necessity, this vision of the juvenile court would be able to make much more extensive use of private and public caretaking institutions. It would not think only in terms of state institutions on the one hand, and no action on the other. It would see the vast social service apparatus as providing resources that could be used to aid caretaking arrangements that were faltering. It would think of the welfare department, the schools, and the public health department as instrumentalities that could be used to produce justice for children and for the society, and that could be used as part of juvenile court dispostions.


Fifth, this vision of the juvenile court would also radically change the function of case workers and probation officers. They would become important as people who could accurately describe the nexus of care and supervision that surrounded particular children, and who could make recommendations about how that nexus could be strengthened. They would also have the responsibility for seeing to it that the court's dispositions were honored, and the specific obligations created complied with. Finally, they would be responsible for reporting to the court any changes in conditions that would necessitate some adjustment in the court's oversight.


Sixth, this vision of the juvenile court would require the development and routine use of a much wider variety of dispositions than are now used. Family mediation, integrated family services, case managment in detention centers, community restitution, community based half-way houses, youth employment programs, would all be used much more intensively as parts of juvenile court dispositions.


This may all seem quite far-fetched. But what is interesting, is that there is the theoretical and operational basis for each part of the enterprise. In effect, the various bits and pieces needed are gradually assembling even without anyone having to arrange for this to happen explicitly. The hardest part in making all this come to pass may be simply getting over the hurdle of not relying too much on the analogy with the adult criminal court, and of accepting two obvious points: namely, that child-rearing is a public responsibility, and that the institutions that perform the task -- both private and public -- are publicly accountable for a minimal level of performance.

IV. The "Family Bankruptcy Court": Worries and Cautions


Having set out a vision of the juvenile court as one that superintends breakdowns in social arrangements for caring for and supervising children, one can step back and ask the question of why this vision of the court would be preferable to any of the visions based on seeing the juvenile court as a criminal court for dealing with crimes committed by and against children. In addressing this question, I would begin by acknowledging that it is entirely possible that this vision of the court is not better than any of the others. At this stage, I am not insisting on its superiority. I am proposing it as a provocative alternative to see if it is helpful in getting us out of what seem to me to be increasingly sterile debates about juvenile justice. Having acknowledged this key point, I would then go on to point to several attractive features of this vision.


First, it seems to me to be consistent with the country's political values as they are enacted over time in public policy rather than expressed in speeches. Even with all the criticism of the juvenile court, it seems pretty clear that society will not do away with it entirely. The proposals to make it more like an adult court have scored some rhetorical successes, but, so far, few legislative successes. Moreover, I think it is significant that just as the society is calling for more emphasis on juvenile crime, it is also become increasingly alarmed about runaways, truants, and abused children. It is as though society cannot quite escape from its continuing concerns about the conditons under which children are being raised, and a desire to use the law -- civil rather than criminal -- to regulate conduct in this domain.


Second, the concept developed seems consistent with developing legal doctrines that view the juvenile as "semi-autonomous". (Zimring, 1982) That status insulates the child from the full exposure to criminal accountability as it would be experienced in the adult court. But it also implicates the child's caretakers in the difficulties of the child. And it exposes the child to some special responsibilities that are associated with making the transition from "semi-autonomous" to "fully autonomous." In effect, while the juvenile has some special privileges in the form of special excuses and special claims on public resources, he (or she) also has some special responsibilities.


Third, the concept addresses itself to some problesm that are becoming more rather than less important in the society. In particular it treats the abuse and neglect of children as at least as important as the crimes committed by juveniles in the jurisdiction of the juvenile court. In addition, instead of thinking only in terms of families, it encourages the court to begin thinking in terms of a nexus of care wrapped around children that is met partly by family, partly by publicly created families, and partly by constellations of publicly provided services. That imagery seems appropriate in a world in which traditional families are fast becoming the exception rather than the rule, and where what remains of poor families often need extensive and integrated services to keep them functioning.


Fourth, the concept encourages the continuing development of capabilities which are among the most interesting and exciting of the programs that are developing in the world of juvenile justice. These include family mediation, integrated family services, case work, and the development of more varied dispostions than either institutionalization on the one hand, or a pro-forma probation on the other.


Fifth, it challenges legislatures and courts to explore the potential of an instrument that has not yet been widely used, but is fundamental to the juvenile court: namely, the use of legal authority to help create a coherent nexus of care for children from otherwise disjointed private and public efforts.


These are the principal reasons to be interested in this concept. The principal reasons to be doubtful or hostile include the following.


First, it might turn out that the authority of the court is not helpful in organizing a nexus of care around children. It may turn out that it introduces issues of guilt and blame that destroy rather than help develop proper relationships. Or, it may turn out that the court and its "special masters" are simply not skilled enough in using this resource to make it valuable. They may even be guided by the wrong principles and values.


Second, it could also turn out that the juvenile court could not rid itself of race and class biases in diagnosing child care relationships, or in proposing interventions. As a result, the system could deepen rather than ameliorate the disadvantages of the children and families who come before it.


Given the history of the juvenile court, it would not be unreasonable to be concerned about both these problems. But to conclude that the juvenile court has no role to play in responding to the enormous problems now faced by the nation's poor families, and the weaknesses of the social service systems now in place to serve them might equally be an error. The question remains how society might use laws and courts and dispositions to help shore up the sagging mechanisms through which society seeks to produce reasonable opportunities for children to become resourceful citizens. That is what children deserve, and what society should be interested in providing.




