Community Justice: 

A Movement in Search of Intellectual Foundations


Something important is astir in the world of criminal justice. The police, after being demoralized for years and trapped in a rigid bureaucratic "professionalism" have discovered the virtues of re-engaging themselves with citizens, and making themselves responsible for "community problem solving" rather than "professional crime fighting. Prosecutors, too, challenged by the volume of minor offenses, the unexpected complexity of cases involving family neglect and violence, and the need to serve victims (as both an end and a means), have begun to explore alternatives to the traditional "felony case processing" model they have long pursued. Even the courts have introduced important innovations in the handling of cases that seemed ill-served by the traditional adversary process. "Drug courts," "family courts," and "community courts" have all emerged with new ideas about who should be a party to court proceedings, how the cases ought to be heard, and the kinds of dispositions that ought to be made in cases that begin with criminal acts. And there is talk in courtrooms about an idea called "restorative justice" as a guide to processing and sentencing; an idea that seeks not simply just punishment for convicted offenders, but some kind of "community healing," and the "restoration of community relationships." Not to be left out, corrections officials are also continuing to search for models of punishment and supervision that do not pander to the illusion that once a person has been convicted of a criminal offense, he disappears forever; that focus instead on the painful reality is that society continues its relationship with the offender, though in an altered form. The urgency in seeking such models is hotly fired by the prospect of over 500,000 offenders per year being released from prison over the next 5-10 years of our social life.


What has fueled this burst of innovation is uncertain. No doubt, the fact that we have increasingly relied on the criminal law and criminal justice institutions to deal with a wider variety of social problems has had something to do with it. With increased interest in controlling drugs and guns, with increased concern about domestic violence, date rape, and child abuse and neglect, and with the discovery that the sense of security was much affected by common experience with minor instances of disorder as well as the real prospect of serious criminal victimization, we have broadened the scope of criminal justice interventions in social life beyond a concern with felony crimes committed among strangers in public locations. As criminal justice institutions were rallied to deal with these problems, as we have worked to "re-define deviancy up" and to deal with crimes that emerged in the context of on-going, private relationships, the work of criminal justice agencies changed in important ways, and required re-thinking some of the methods. It probably also matters that we have poured a great deal of money into criminal justice agencies. This has created the kind of "organizational slack" that is an important pre-condition for organizational innovation. When combined with higher level training for criminal justice executives, and with increased research attention focused not only on the root causes of crime, but also on the operations of criminal justice agencies, and evaluations of the effectiveness of particular kinds of interventions, the extra funds have generated important innovations and experiments, not just increases in the scale of current operations.


But one of the potentially important causes and consequences of these changes is that citizens, criminal justice experts, and those who lead and manage criminal justice agencies have come up against the limits of an idea that has guided criminal justice reform for at least the last forty years. That idea, rooted in the criminal justice system primarily as a law-guided enterprise, whose primary virtue was to be found in its fidelity to the values and principles of liberal jurisprudence, and whose secondary purpose was to find increased efficiency and effectiveness in the enforcement of the law through professionalized bureaucracies, had its apotheosis in the President's Crime Commission of 1968. That report pictured a criminal justice system designed to be procedurally neutral. No one could claim, of course, that the criminal justice system was really a neutral system. It was set up precisely to bring the ferocious power of the state to bear on instances of misconduct. It was about the enforcement of values governing our lives together. But the point was that once there should be limited criminal liability, and once criminal liability was created, elaborate arrangements had to be made to ensure that the force of the law was brought to bear against individuals in a procedurally fair way. There was a substantive notion of "proportionality" that governed the punishments for given acts, and the relationship among them. But the more powerful ideas were almost strictly procedural. Like cases should be treated alike. Any hint of discrimination against class, race, ethnicity, religion, etc. had to rigorously avoided. To carry out the requirements of such a system, one needed highly disciplined bureaucracies. The bureaucracies had to be technically competent in doing their work (and perhaps in finding the means to achieve their desired effects). But their most important knowledge lay in their knowledge of what the law allowed and required them to do. And their most important professional commitments were to realize justice through the reliable enforcement of the law.


This ideal of the criminal justice system challenged the existing system to do a great deal of important work. We sought to reduce corruption, brutality and racism in police departments. We sought to increase the consistency of prosecutions and court dispositions. We sought to improve conditions inside prisons to be consistent with the rights of offenders. These were all in the interests of enhancing the quality of justice in the system. At the same time, we sought to increase efficiency and effectiveness by embracing more effective bureaucratic management, reaching for increased use of technology, and professionalizing the organizations charged with the responsibility for criminal justice work. In short, we thought we could and should pursue the aims of justice through professionalized criminal justice bureacracies. The great virtues of such a system was precisely that they would become independent of and above the messy moral lives of individuals and communities. Criminal justice was seen as distinct and apart from morality. It was wrong to legislate morality. It was wrong for criminal justice agencies to enter into the moral lives of the individuals who came before them. Their job was to process the cases and the individuals according to the requirements of the law.


While this idea supported a huge amount of important work that has actually succeeded (to some degree) in making the criminal justice system more just and lawful, this progress has come at a price. In this vision, the criminal justice system was literally ripped out of the context of the social life of the individuals who were seen to have committed criminal offenses, and the communities who were both the victims, sometimes the precipitators, and always the audience for both large and small offenses. We were urged, of course, but one branch of criminal justice reformers to keep in mind that the most important root causes of criminal offending and crime were social conditions, not the evil intentions or bad character of offenders. But the kind of circumstances we were supposed to have in mind were the broad structural forces operating on society: unequal social and economic opportunity, racism, poverty, a pervasive culture of violence, an emphasis on commodities and immediate gratification, and so on. These broad structural conditions were the targets, and they could not be addressed by the criminal justice system alone. It was not the details of a bad marriage that had metastasized to a particularly violent and neglectful family, or the emergence of a local crack market that allowed teen-aged boys to have more money and power than their hardworking parents and made the pathways to school feel dangerous rather than safe, or the emergence of a network of warring gangs that may have initially provided a sense of meaning and community to young people, but eventually transformed that meaning into the necessity of fighting and retaliating with terrible consequences for the gang members and the communities that became their battlefields. These detailed, particular, concrete conditions were understood to be the "symptoms" of a deeper problem, and therefore to offer a false and tempting target of policy action. Actions focused on these conditions -- which were, in some sense, the specialty of the criminal justice system -- were understood to be fruitless because the failure to deal with the "root causes" meant that these circumstances would simply reappear -- unchanged in quantity or character -- once the criminal justice effort ceased.


What we have begun to learn, we think, is that it was a mistake to go as far as we did in trying to separate the operations of the criminal justice system from the local contexts in which offenses are precipitated, offenders made, and valuable social norms shattered. It was not a mistake to seek justice and fairness. Nor was it a mistake to reach for bureaucratic competence, discipline, and professionalism. These are important, hard won fruits of a generation of reform. What is a mistake is to go so far in the pursuit of these values that we lose the context.


By context, we mean several things. First, we mean the details of events -- the things that give meaning to events, both to the participants and the audience. There is a virtue in abstracting from the details of events. That provides an opportunity for consistency, and a protection against the importation of racism and other forms of prejudice. But there is a price to be paid for the abstracting. It is that some morally relevant features of the situation might be lost, and with that, our ability to do justice impaired. The law can be understood as a set of instructions about how to handle individual cases: if these conditions are present, do this. Ideally, these instructions should be simple both to ensure their reliable execution by agents, and to have meaning (and permit easy accountability) to overseers. Simplicity means that there have to be few terms. Only certain features of the situation may be noted. Only certain actions may be taken. The difficulty comes when some unique and unexpected features of the situation present themselves -- some features of the case that influence our judgments about culpability, or about what might constitute an effective intervention. Then, interests in both  justice and effectiveness suggest the importance of a different, novel response. Something that when viewed technically might be viewed as an innovation or an adaptation. Something that when viewed from the vantage point of justice might be viewed as a departure from the norm, which would require some justification.


Second, we mean the relationships that are present. The standard criminal justice case presents itself as a dispute among three parties with several important bystanders. There is the victim whose victimization provided the occasion for criminal justice action. There is the offender whose crimes are the center of attention. And there is the state that is bringing the proceeding against the offender. It is important that in most situations the crime is viewed as a crime against the state, not the victim. The victim is there to offer evidence of the crime, but not necessarily to be compensated or healed. The purpose is not to repair the relationship, but to offer ought a measured portion of punishment for a given offense. 


These relationships are important. They are important as potential causes of crime. They are important as potential solutions. They may even be the object of justice, though in our abstracted view of justice, we may have forgotten this feature. For all of these reasons, it may be important for justice to be concerned with the state of these relationships, and to find ways to work on them to restore them to their proper status and functioning -- this despite our belief that the law is a clumsy instrument for accomplishing this goal.


Third, we mean the ideas of what we owe to one another that parties to the criminal justice proceedings -- the victims, the offenders, the relatives, the witnesses, the other members of the community, the citizens -- bring to and take from the handling of an individual case, and a series of individual cases. We think that individuals long to live in an ordered world -- one that is safe, and just; one that reliably distinguish good from bad behavior; that demands an accounting from those who offend, but is open to the possibility of redemption and reform. We think that this desire is reflected in the enormous popularity of police shows, even in …We think the criminal justice system, and the arguments that it generates about what is right and what is wrong, whether the state is acting fairly or not, is important to the experience of living in a community -- to the experience of citizenship. If court proceedings are abstract, if they are hidden and mysterious, they lose some of their potential to do the work of building a sense of community -- however imperfect.


In the past, context was brought in and enthusiastically embraced by criminal justice system operations. That is what is important about the individual transactions. It is important to have one's day in court -- to tell one's story, to show the way in which one is or is not aligned with important social values. That is what is important about juries. That is what is important about local institutions. That is what is important about the existence of discretion that could be used to cope with the tension between the desire to insure that like cases were treated alike and that the system was simple and comprehensible on one hand, with the desire to insure that cases that were different on some important dimension could be treated differently. 


Recently, we have tried to drive context out of the criminal justice system. We have stylized the offenses and the response in pursuit of equity. We have made the system bureaucratic and formal. We have gained a significant victory over parochialism and prejudice. But, we may have lost some capacity for justice and effectiveness.


That, at least, is one interpretation of what is going on in the criminal justice system -- that in the continued pursuit of justice and effectiveness -- the criminal justice system is beginning to rediscover the importance of contexts and relationships -- as an important cause of crime, as something that might guide effective interventions, as something that might be the object of producing justice as well as something that is causally effective in reducing crime and insecurity. That would make sense of many of the innovations that are highly visible (e.g. community policing, community prosecution, community courts, community corrections), and change the meaning of some innovations that look more mainstream (e.g. the reasons we originally constructed the juvenile justice system, the increased interest in victims in ordinary court processing).


What concerns us is this. On the one hand, we applaud the innovations. We think they are generally speaking moving in the direction of increased justice, increased effectiveness, and increased responsiveness. At the same time, we are concerned about the tensions between the idea of justice that makes more room for highly varied and individualized contexts on one hand, and the idea of justice that wants to banish concern for context as a threat to fairness and consistency. We are also concerned about whether the criminal justice system can be effective in responding to context and in re-creating just relationships. 


We would like some time to think through these critical issues so that we can provide more reliable strategic guidance to society and criminal justice experts as they pursue their current innovative course. We need to think through the stakes linked to bringing context back into the criminal justice system, and the ways in which we might secure the benefits of doing so, while protecting the important gains in impartiality and fairness we have made in the past, and guarding against potential future threats to these important values.


Our proposal is to convene a small group of academic experts -- philosphers, scholars of jurisprudence, criminal justice policy experts familiar with the current trends in criminal justice, program evaluators -- to try to understand, critique, and clarify the opportunities and risks associated with the emergent ideal of "community justice" broadly understood.  About 10-15 people. Series of intense conversations, leading up to sustained retreat. Followed by writing. Total elapsed time: 1 year to 18 months. Like an NAS panel, but focused on nomative and policy issues, not just science. A report of the group, including important dissents. A second volume of individually authored papers on topics that would emerge. Not a national commission report. Doing the serious reflective intellectual work to try to get ahead of and understand that trends that are overtaking us. 

