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Abstract

Ecuador’s 2008 constitution provides for Jurisdicción Indigena.Yet there is no specific mention of disputes related to natural resources within that arena. Given the high profile of natural resource debates in Ecuador, one must ask why they are omitted and how they will be handled. This paper responds by outlining interests in two distinct arenas – national indigenous politics and local community issues. At the national level, indigenous organizations have now moved beyond independent Jurisdicción Indigena and toward a dialogical public sphere for natural resource debates, suggesting an exercise of self-determination or aspect of “plurinationalism” that is an on-going and permanent egalitarian interaction between distinct self-identifying nations. At a local community level, while many disputes are domestic and are best handled by local people and through local rules, those related to large scale resource development introduce unfamiliar issues related to new economic opportunities. Many cry out for some sort of public airing and increased transparency. In brief, a public sphere seen as essential for national debates on natural resources may, for unfamiliar problems and new actors, also be helpful at a local level. 

1. Introduction:  Jurisdicción Indígena in Ecuador
On September 28th, 2008 Ecuador passed another new Constitution.  While many indigenous organizations worried that some of the basic rights adopted from such international agreements as ILO Convention No. 169 and included with the 1998 constitution would be diluted or eliminated
, the new constitution, influenced by indigenous participation and informed by the 2006 Declaration of the Rights of Indigenous Peoples, significantly advanced indigenous peoples’ land rights and political status in the newly designated “plurinational” state
, and even acknowledged the rights of nature.  

The NGO Rights and Resources noted that the constitution’s Article 84 extends indigenous populations’ rights to: 

· Maintain, develop and strengthen their spiritual, cultural, linguistic, social, political and economic identity and traditions.

· Maintain possession of ancestral lands and to obtain their community free allotment, according to the law. 

· Preserve the ownership of communal lands, which are inalienable, indivisible and indefeasible, unless declared as public utility by power of the State. These lands are also exempt from paying property taxes.   

· Be consulted on plans related to programs of exploration and exploitation of non-renewable resources found on their lands and those that may have detrimental environmental and/or cultural affects; to have a share in the benefits that these projects will bring as soon as possible and to receive compensation for the socio-environmental damage they cause*.

· Preserve and promote their management of biodiversity and their natural environment.

· Not to be displaced, as peoples from their lands. 

· Maintain, develop and manage their cultural and historical heritage.
Beyond that, and the focus of this conference, the powerful national Confederation of Indigenous Nationalities of Ecuador, CONIAE, though complaining of many aspects of the constitution, emphasizes that 

“…el artículo 171de la Constitución de la República, textualmente establece que “Las autoridades de las comunidades, pueblos y nacionalidades indígenas ejercerán funciones jurisdiccionales, con base en sus tradiciones ancestrales y su derecho propio, dentro de su ámbito territorial, con garantía de participación y decisión de las mujeres. Las autoridades aplicarán normas y procedimientos propios para la solución de sus conflictos internos, y que no sean contrarios a la Constitución y a los derechos humanos reconocidos en instrumentos internacionales. (emphasis added) 
El Estado garantizará que las decisiones de la jurisdicción indígena sean respetadas por las instituciones y autoridades públicas. Dichas decisiones estarán sujetas al control de constitucionalidad. La ley establecerá los mecanismos de coordinación y cooperación entre la jurisdicción indígena y la jurisdicción ordinaria”
. (emphasis added)
In brief, many crimes committed against indigenous peoples, in almost cases if the perpetrator is indigenous and often even when they are not, would be sanctioned through Jurisdicción Indígena. This acceptance of indigenous law and sanctioning is a significant advance in group self-determination

Not surprisingly, in Ecuador and elsewhere in Americas, the Inter-American Commission on Human Rights already notes that significant gaps remains between progressive legislation and the State’s acceptance of indigenous authorities’ exercise of traditional local control.. 

 La Comisión Interamericana de Derechos Humanos (CIDH) hizo un llamado a los estados a respetar el “ejercicio de la jurisdicción indígena” porque “constituye una manifestación del derecho a la autonomía de los pueblos indígenas”.

La CIDH destacó la falta de respeto de la aplicación de los sistemas jurídicos indígenas, a pesar de que se trata de un “derecho reconocido en el derecho internacional de los derechos humanos”.Servindi, 11 de abril, 2011.

Nevertheless, Ecuador has made significant formal concessions to local authorities in terms or granting rights to local authorities in some issues of local social control and domestic disputes. Most of the so-called Jurisdicción Indígena, as opposed to Jurisdicción Ordinaria , or civil law, falls within what is loosely defined as “internal conflicts” which are generally understood as socially disruptive behavior such as domestic disputes, public drunkenness, assault, theft, injury, and similar civil and criminal behavior. Such crimes generally fall within the category of tort (common law) or delict (civil law)—i.e., willful or purpose wrongs or injuries against individuals. The Ecuadorian Constitution distinguishes these crimes from those that challenge or threaten basic human rights or articles of the constitution, which remain with the jurisdiction of the State or Jurisdicción Ordinaria and supersede  or trump Jurisdicción Indigena.  CONIAE, in the organization’s draft proposal of a Ley Orgánica de Coordinación y Cooperación Entre la Jurisdicción Indígena y la Jurisdicción Ordinaria argues for broad definition, but also acknowledges the priority of the constitution and/or international human rights agreements.  
Al referirse la Constitución Política a los conflictos internos, establece una competencia material: es decir, todo tipo de casos y gravedad, no especifica qué tipos de delitos ni qué tipo de gravedad. No obstante, para los pueblos indígenas y para el caso de la jurisdicción indígena, conflicto interno constituye toda acción o acto, u omisión que desestabiliza la paz, la armonía y la tranquilidad de una colectividad en un territorio determinado.  De manera que, todo acto que esté considerado por la comunidad, pueblo o nacionalidad como ilícita, como no permitido, será juzgado a través de la autoridad indígena.
Interestingly, there is no specific mention in the 2008 constitution, or subsequently by CONIAE, of Jurisdicción Indigena with regard to disputes or illegalities related to natural resources. Given the high profile of natural resource debates, one must wonder how they will be handled and why they were omitted. This paper responds by outlining some critical interests, distinctions, and questions. It does so from a political anthropological perspective, and largely to provoke debate. The author is not an international law or Ecuadorian law specialist and thus does not to pretend to have any special legal interpretive skills. The opinions here should be seen as informed common sense, based on long-term observations. 

1. 1. Community Lands and Resource Disputes

Many aspects of self-determination imbedded in Jurisdicción Indígena can easily be applied to access and control over local land and resources issues, particularly usufruct rights when applied to community land, water, game, fish, and similar resources. Disputes over usufruct privileges, inheritance, hunting and fishing territories, irrigation privileges, animal invasions, loss of crops, theft, damage, and exchange can be handled by traditional understandings and methods. Rules have generally been established carefully and sensitively over time. Local authorities, in most cases, know whom to talk to, which questions to ask, and how best to interpret answers.  Anthropological literature is rich in such examples.  Subsequent drafts of this paper will review these cases.

1.2 Natural Resources Disputes and National Development
The “big “disputes over land and natural resources deemed essential for national development  –i.e., who exploits what, where, and how with regard to water, oil, and minerals—are another matter. In Ecuador, and in much of Latin America, the state has not and will not cease its utilitarian claims or cede debate over critical resources to Jurisdicción Indígena, as illustrated by the hotly debated “veto” right on development during the drafting of ILO Convention No.169. Nor will the state permit dispute resolution of such critical resources to rest in the closed local venues imagined for dual civil legal systems. The national economic stakes are too high. 
At the same time, but for quite different reasons, national indigenous organizations in Ecuador are not demanding independent local, or even broadly indigenous, control over natural resource development. Such considerations are not linked to Jurisdicción Indígena in Ecuador’s 2008 constitution or in indigenous critiques (such as the draft statements prepared by CONIAE. See Appandix 1)   This suggests that everyone recognizes an important distinction.  
The omission does not mean that large scale natural resource development is off limits for self-determination debates. Nor does omission suggest any lack of indigenous focus on large scale natural resource development programs.  On the contrary, such issues are regularly and hotly debated, as illustrated by frequent reference to the Awas Tingni vs. Nicaragua decision and by widely publicized and related case of Sarayacu vs. Ecuador
.   Ecuador’s indigenous organizations, however, also address these larger issues through a different sort of argument, one which is in part pragmatic ---i.e., some development is inevitable--and in part draws on a more expansive notion of self-determination, expressed through plurinationalism—i.e., development will be better if they have a strong and regular say. 
For all parties, sate and indigenous, discussions of rights relating to control of large domains of natural resources now rely on specific articles from international norms (see p. 10) and similar language in Ecuadorian national law.  In addition, for the indigenous leadership in Ecuador, resource debates now include additional perspectives, understandings, and aims of self-determination. Debates thus move beyond the right to decide independent of Ley Organica, civil law, or the state. Securing opportunities  to contribute  publicly to  national development illustrates a perspective on self-determination that is focused beyond the autonomous actor facing an alien state, and moves toward a view that sees the exercise of “plurinationalism” as  on-going and permanent interaction, or “dialogue,” between the distinct self-identifying groups, or “nations.” In brief, for some groups in some places at some times, self-determination is as much about access to national governance as dominion over property. This is the case in Ecuador today, where various forms of “group differentiated rights” claims are now in the air at the same time. 
2. Group-Differentiated Rights
2.1. External Threats
Broad resource rights, as with independent indigenous legal authorities and indigenous dispute resolution, build from what the International Labor Organization (ILO) refers to a “special rights”
 and what Will Kymlicka defines as “group-differentiated rights.”
  Special rights are accorded to groups and are in addition to all other individual human and civil rights. In accepting dual legal systems the state can, relatively easily, be magnanimous and cede some of its authority to local dispute resolution. Doing so simply expands an infinite arena of social interaction. Land and natural resources rights, however, are more hotly contested than others, and are clearly distinguished in international law. 
The ILO writes that indigenous peoples have some special rights because use “land rights are fundamental to the continued survival of indigenous and tribal peoples.”(Ibid).  True, but land and resources are also finite. Granting privileged access or independent control is easily, perhaps correctly understood as losing in some zero-sum game. The state not only loses a bit of control, but absolute wealth as well. The state, of course, knows this and has worked historically to make sure it does not lose that control. The difference now is that, with changes in international norms, the state cannot get away with it so easily. Indigenous leaders know of these changes, and are eager to test the state’s limits. 
Will Kymlicka, likewise fully aware of that history, adds a critical political consideration, and he argues the some “group differentiated rights.” accrue as a response to and offer protection from “external threats” to those groups living in colonized states and who occupied their territory prior to, and generally without voice in the formation of the state. For such groups, what he calls “national minorities,” rights are not simple protections, but also recognitions of a history which they did not shape and which regularly harmed them.. 
Plurinationalism now contests that shaping. For indigenous actors, aside for securing rights to be different,  group differentiated rights also open space for participation and dignity. For some, dignity is best realized publicly and regularly.  Thus, for indigenous organizations, one of the primary goals of plurinationalism is to make the state a more inclusive and participatory polity as well as the protector of the right to be different.  The organizations consistently emphasis that their view of self-determination is not one of a “state within a state,” and this is said as much to promote inclusion as to assuage nationalist fears of separatism. 
2.1.1 Jurisdicción Indigena and Emerging International Norms
 While Jurisdicción Indigena is theoretically capable of addressing some land and resource rights, the Ecuadorian State will not easily cede a blanket right to critical resources to local management, as evidenced by the hot “veto” dispute with regard to ILO Convention No. 169.  But, with such norms now in place, the state must negotiate access to the information, decision-making, and power that will determine patterns of resource use, and also equitably distribute benefits. 
The rights most often invoked in such arenas are those that have been incorporated into the 1998 and 2008 constitutions, which are, in turn, drawn from international agreements, specifically ILO Convention No. 169 (1989) and the UN Declaration on the Rights of Indigenous Peoples. The major concerns are outlined in ILO Convention Part II (Land), articles 13, 14 (territories), and 15 (natural resources) and in the UN Declaration under Articles 3, 18, 19, 23, 26, and 32. (Appended below). These agreements directly and unambiguously address land and resource rights, and balance direct control with indirect protections (e.g. consultation).   

2.1.2 Summary: National Development and Self-Determination

International legal documents often speak to the ways in which indigenous peoples can be different, and rights to exercise that difference in education, belief, local control, and other areas.  However, in Ecuador, the sort of self-determination at work in Jurisdicción Indigena --- i.e., the ability to “go it alone”-- is not the only end sought by the national and regional organizations. While they reject assimilation, participation in all that affects them is a positive value. In many settings, indigenous organizations want permanent engagement and dialogue, not immediate resolution of pervasive disputes. Participation permits them to play a regular role in the plurinational state and the exercise of its power, not stand apart from it. Consensus and participation, the main expressed goals of Ecuador’s and other countries’ movements, assume engagement, not some ascetic or utopian socialist or similarly isolationist community like Antonio Conselhiero’s Canudos or Robert Owen’s New Harmony. 

Self-determination, in the end, is social agency within pluralism.  Native North American leader Oren Lyons regular remarked that self –determination is the practice thereof. That practice will change regularly. Many indigenous leaders do not want to opt out, particularly in such highly visible and high stakes arenas as oil, mining, and water development.  There are many benefits to linking what could otherwise be seen as parallel systems, every now and then, to advance a plurinational state. Acting meaningfully in the public sphere is also a part of self-determination
3. Internal Restrictions
The others side of collective rights, the “dark side” which has traditionally caused liberals to shy away from group rights, concerns internal restrictions. Kymlicka writes of them as “…the right of a group to limit the liberty of its own individual members in the name of group solidarity or cultural purity.” Local does not mean democratic, respectful of rights, or even fair treatment of all.  De Tocqueville long warned of a potential tyranny of majority. And human right thinkers have maintained considerable distance from the sorts of group rights that would permit illiberal use of power in the internal control of groups.

Jurisdicción Indígena will always run such risks. Consequently, universal human rights and the basis provisions of the Ecuadorian constitution always trump local tribunals. And despite the expressed fears with the lynching and other violence that has plagued Ley Indigena, there a few cases of local abuses. Kymlicka, argues persuasively that, historically, external threats have done more harm to indigenous societies, and individuals, than have internal restrictions. Besides Ecuador now has numerous highly focused NGOs that seek to protect the rights of those most frequently at risk by patriarchal and other domineering local forces—e.g., women, homosexuals, children, and religious minorities  

Nonetheless, some relatively new internal community exercises of power, and clear breakdowns of community control pose threats to basic rights in ways similar to those imagined by internal restrictions. To illustrate, one of the clear advantages of Jurisdicción Indigena-- local tribunals and authorities-- is that individuals know the local rules for abberent behavior, transgressions of agreement, rights of usufruct and other aspects of civil law. Because they are familiar with what has happened in the past, they can act accordingly in the present. 
.     
This is changing.  As will be illustrated below, the logic of Jurisdicción Indígena—i.e., that the local community has the ability to inform itself and act in its best interests with regard to maintaining social order, regulating access to local resources and other aspects of civil law---does not apply to some of the information and considerations regarding the industrial scale access to, use of, compensation for, and results of large scales natural resource exploitation.  This is new and highly specialized information. Few community members master it, and many local leaders have been tempted away from community solidarity for personal gain in a changing and expanding economic and political world.   
Ideally the community will hold such miscreants in check. But that cannot always be done. In numerous cases, one of which is reviewed here, there are different worlds and rules at play when the power and money of global capitalism appear on the periphery of a local community. Indigenous communities and their leaders, like anyone else, debating access to the material benefits of resource exploitation, cannot be presumed to be the same sort of informed community envisioned by many supporters of Jurisdicción Indígena. People, often leaders, now act totally selfishly. 
However, as will be detailed later, the sorts of engagements with the state now demanded or underway---–dialogues, consensus, and participation-- can, by drawing critical decisions into a public light, also be effective means to address some current questions of internal problems within indigenous communities. If plurinationalism comes about as planned, the current, historically-created, state/indigenous Peoples dichotomy will continue to diminish , as it is today in Ecuador and Bolivia.  

Furthermore, in a truly open and participatory plural system the state, or at least some of its “better angels,” and agencies, can and should assist the process of local democratic decision by making considerations public and discussing them in the open, even when some local people—those who can benefit materially by control over information---do not want that.

In addition to NGOs there are now Ombudsmen, many of whom are indigenous, and other state agents who are informed and can police. They can draw local actors into public arenas. From a community perspective, such public airing and communication, and the principles of equity which guide it, are essential to deal with some of the dilemmas and pitfalls of local control when local knowledge is inadequate. 

This is not to suggest, in some Pollyanna manner, that the big disputes and little local infractions should be thrown willy-nilly into some public forum and assume that all will be well. New state responsibilities, mandated by new human rights norms and new constitutions, must be assumed. Some state actors and agencies are now acting in a manner which supports this. Moreover, with the sort of involvement in governance now promoted by indigenous organizations, much of the skepticism associated with “government actions” will be diminished. They will become part of the state
2.1.3. Summary
In summary, there is an emerging and indirect relationship between dual legal systems and land/natural resources rights and exploitation in Ecuador, a country whose indigenous peoples have been setting the pace in rights battles. As such, what happens here will set important precedents. 

Jurisdicción Indígena is a significant advance in self-determination. But local control is not always a human rights panacea; simply witness the current States’ Rights demands in the US.   In Ecuador today the problem is not one of obvious internal restrictions that can be eliminated by removing illiberal practices against individuals. There is now a new set of problems, information, decisions, powers, including human rights “specialists” as well as oil and mining engineers. As natural resource extraction expands, information is essential, as it the ability to interpret it.  The crisis will not be solved by simply dumping information on communities or hoping that some NGO, corporation, or even the state will jump to the rescue of the innocents. That would deny community members the very agency that human rights work purports to advance.  
In sum , national level indigenous organizations, amidst much distancing rhetoric on autonomy and “decolonization,” nonetheless speak very often of  the public sphere as a regular means to negotiate the ever-changing practice of self-determination, particularly as it relates to national level natural resource development. They want to be part of the process. 
Local level Jurisdicción Indígena, at first glance, would seem to be the other end of self-determination, and in some ways it is. Many local disputes are “domestic” and are best handled by local people and through local rules. But, many other issues --most of them related to new economic opportunities and all quite new to communities and most community members— also cry out for some sort of public airing and increased transparency. In brief, what is seen as essential for national debates on natural resources may, for unfamiliar problems and new actors, also be helpful at a local level. 
3. Observations on Ecuador. 

This section, to be expanded in subsequent drafts, considers the current relationship between national-level natural resource development and the national-level indigenous organization, CONIAE. As stated earlier, what is most notable here is the public and dialogical nature of CONIAE’s  actions. This is followed by a community-level case study, an oil development negotiation on the lands of the Secoya Indians of the Amazonian Aguarico River.  What is most noticeable here is the awkward and uncertain approach by the community, one hardly suggestive of an appropriate arena for autonomous community-based legal systems, and one which cries out for external assistance.  
For the sake of this analysis, this paper divides Ecuador’s indigenous peoples into two 

distinct sets — policy-focused organizations and locally-focused communities. While all organization members are from communities and most communities are parts of organizations, they often respond differently to changes and opportunities.
3.1. Policy-Focused Indigenous Organizations –CONAIE 

Indigenous ethnic federations first appeared in Ecuador in the 1960s and 1970s, as unified and coordinated indigenous responses to colonization, land loss, and economic development. The number of such organizations in Ecuador grew exponentially in the 1980s.  Today there is hardly a cluster of indigenous ethnic communities anywhere in Ecuador that is not in some way similarly organized and legally recognized. Local organizations have, in turn, confederated into regional and national organizations. The Confederation of Indigenous Nationalities of Ecuador (La Confederación de Nacionalidades Indígenas del Ecuador) or CONAIE,  was founded in 1986, with the union of the Andean organization Ecuarunari and the Amazonian Confederation of Indigenous Nationalities of the Ecuadorian Amazon (La Confederación de las Nacionalidades Indígenas de la Amazonia Ecuatoriana) or CONFENIAE. Ethnic federations have their administrative problems, but nearly all are genuinely representative, community-based, democratically-run, officially recognized, and supported by international law.

At the national level there is considerable unity of message with regard to natural resource development. Beneath often sweeping and sharp denunciations, there is usually a fairly consistent message—a demand for recognition and inclusion. Following many of the large protests, mobilizations and other actions, subsequent agreements with government often include lists of specific demands, which respond to local community input.  But the agreements also contain underlying consistent themes, often glossed as demands for a mesa de dialogo—a meeting space or forum, often permanent, to discuss things with the state, usually permanent. 

The most consistent demand speaks to citizenship rights and similar expressions of self-determination, dignity, and recognition. This is not to suggest that there are no other concerns when resource  development takes place, whether from an environmental or economic perspective. Leaders and communities obviously do not want the sorts of messes that Ecuador’s Lago Agrio oil development produced —an environmental nightmare on an indigenous landscape, with minimal redistribution of oil wealth locally. Some of these demands are, today, relatively easily met by current technology and a more democratic accounting. Easy, that is, if there is good will.  Dignity is a more elusive goal, as are the “Positive Liberties ” of self-determination. The two themes around which CONIAE has focused recent debates are mining and water.

3.2 Mining

The web site of Australian socialist Direct Action writes:

The approval by Ecuador’s parliament on January 29 [2009]of a new mining law sparked protests and civil disobedience throughout the country. The protests have been organized by the Confederation of Indigenous Nationalities of Ecuador (CONAIE), the umbrella organization representing the country’s indigenous Amerindians, who constitute a quarter of Ecuador’s population of 14 million, as well as by other peasant and environmental organizations. They claim that the law, pushed through by President Rafael Correa, prioritizes the interests of foreign mining companies over the rights and health of indigenous communities, as well as over environmental protection. …
.., the enactment of the law is regarded as a significant set-back by the grassroots organizations and local communities that have been struggling to stop large-scale mining projects since exploration for metal deposits started in the early 1990s. (emphasis added)
They add: 
However indigenous groups are not satisfied with a clause in the new constitution specifying that indigenous communities only need to be “consulted” about developments on their lands rather than having their “consent” attained. The government’s relations with the indigenous population over land use and the environment remains the most contentious issue facing Correa. The fact that indigenous communities did not attain what would have been essentially a veto right over use by others of their land could be an added reason for renewed militancy against the large-scale mining, with indigenous groups realizing that their demands will only be achieved through mass struggle. (emphasis added)
CONIAE explains the indigenous concerns a bit more formally, and with different focus: 

El señor delegado del Procurador General del Estado, Néstor Arboleda Terán; y el señor  residente de la Comisión Legislativa y de Fiscalización de la Asamblea Nacional, Fermando Cordero Cueva pretenden convencer a la Corte de que la Ley de Minería se ajusta a la Constitución presentando básicamente cuatro razones que examinaremos brevemente y cotejaremos con el marco nacional e internacional de los derechos humanos:
El señor delegado del señor Presidente de la República, Alexis Mera Giler; el señor 
1. Que el derecho de las comunidades indígenas a la consulta prelegislativa reconocido en la Constitución (art. 57-16 y 57-17) constituye un factor de discriminación negativa en contra de los demás ciudadanos ecuatorianos y "considerar todo el territorio del Ecuador como de nacionalidades indígenas es desconocer el derecho de propiedad de más del 90% de los habitantes del país y del propio Estado'".

Desconocen los funcionarios públicos aludidos los principios básicos del derecho internacional de los derechos humanos que reconocen en favor de las minorías el principio de discriminación positiva debido a su particular situación de vulnerabilidad y el hecho de que esta diferenciación no puede ser objeto de la interpretación perversa de que violaría el derecho a la igualdad (de las mayorías), sino que por el contrario, debe fomentarse como ejercicio democrático de reafirmación del compromiso con los derechos fundamentales basado en el principio de equidad.
La Experta independiente sobre cuestiones de las minorías de las Naciones Unidas, ha abordado este punto: "Los derechos particulares no son privilegios, sino derechos que se conceden para que las minorías puedan preservar su identidad, sus características y sus tradiciones. Son tan importantes para lograr la igualdad de trato como la no discriminación. Sólo cuando las minorías tienen la posibilidad de emplear su propia lengua, disfrutar de los servicios que ellas mismas han organizado y tomar parte en la vida política y económica de los Estados, es cuando pueden empezar a alcanzar la posición social que las mayorías dan por supuesta ".

La defensa de los intereses del Estado no puede hacerse a través de afirmaciones que pretendan contraponer las necesidades de los ciudadanos, desarrollando una pedagogía basada en leyes de la mayoría a costa de los derechos de las minorías, cuando justamente "/a adopción de medidas eficaces y la creación de condiciones favorables a la promoción y protección de los derechos de las personas pertenecientes a minorías nacionales o étnicas, religiosas y lingüísticas que garanticen de manera efectiva la no discriminación y la igualdad para todos, así como una participación total y verdadera en los asuntos que les conciernen, contribuyen a la prevención y a la solución pacífica de problemas y situaciones relacionados con los derechos humanos que los afectan'".(emphasis added)
This lengthy citation is included to illustrate that the protest is not simply a negation of resource development, as the NGO suggests, but rather a well-organized debate in which CONIAE draws on inclusion issues of international law and Ecuadorian constitution to challenge an administration on its own laws. 

Water rights

The other consistent concern has been water, which is the subject of long CONAIE study. It will be reviewed in a future. For the purposes of this draft, it is yet another well-organized and well-argued debate with the state, telling the government simply to be faithful to its own rules and consistent in its application of laws
3.4 Summary

In theme that links current mining and water debates is not the nature, location, or risks posed by resource development,  but rather the concern lies the manner in which CONIAE seeks to engage the state, one that the state has not done with indigenous organizations. It is the failure to engage which is an, if not the, issue. This is not simply an affront, but a significant violotation of both ILO Convention #169 and the UN Declaration on the Fights of Indigenous Peoples, the right to free, prior, and informed consent, leading to consensus.. 

CONIAE ‘s response is argumentative, citing statues and articles within them. As such CONIAE makes the cases manageable, debatable, and, “justicable,” The capacity to argue an issue in court or other formal settings —i.e., justiciabilty-- is a major concern of many human rights advocates, some of whom argue that these sorts of indigenous rights are too fuzzy.  As such CONIAE is creating an arena in which to pursue a long public and transparent  process of self-determination as well as debate access to critical natural resources.

4.  Locally- Focused Communities: New and Insidious Internal Restrictions 
Indigenous communities are far from uniform with regard to their attitudes toward national development. Perhaps the only way to characterize them is heterogeneous; their opinions are probably as varied as their geography and historical experiences. The Ecuadorian Amazon, or Oriente, is an excellent illustration. Here, oil development can be divided into three regions—north, central, and south. In the north, above and adjacent to the Napo River there has been extensive exploration (and considerable pollution and controversy) since the 1970s
. In the central Oriente, between the Napo and Pastaza Rivers work is more recent, less extensive, and supported by new environmental technologies, so there is less environmental damage. In the south oil development has not yet developed.   

In the north the roughly 600 Cofán people were, from the 1970s through the 1990s almost totally circumscribed by oil roads and subsequent colonization. In 2007 they were granted a 100,000 acre territory close the Peruvian border, where most reside today. The 300 Secoya and the related Siona live largely alongside the Aguarico River closest to the extensive Lago Agrio oil fields. From roughly 1993 until today community members have been highlighted as plaintiffs in a case of environmental damage and health against Texaco (now Chevron ). In the late 1980s, however, the communities negotiated, with Occidental Oil and Gas, a Best Practices agreement and subsequent economic payments in return for exploration and test drilling rights near their communities. Several of the more numerous Kichwa communities (pop: 30-40,000), many of whom came to colonize the lower Napo in the 1970s, have working agreements with nearby oil companies. Some leaders have performed clean up work, while others have led protests against oil practices.  

In the central Oriente the Kichwa community of Sarayacu currently has a complaint against the Ecuadorian government accepted by the Inter-American Court of Human Rights, regarding the failure of consultation and prior informed consent by Argentine-owned CGC Inc (Compañía General de Combustibles).  Meanwhile, other indigenous people from the area, ex-leaders of CONFENIAE, were shareholders in a short-lived indigenous run natural gas company (Amazon Gas) until the company was closed due to protests from the oil workers union.  

In the relatively undeveloped South, 6,000 Achuar have gained considerable reputation for successfully saying no to oil development in their area. Their very low population density has allowed them to secure needed cash through modest Ecotourism. Their more numerous linguistic relatives and neighbors, the Shuar (30-40,000), have also said no oil development, asserting that they do not want the mess and pollution of Lago Agrio, nor the poor share of oil profits that has elsewhere characterized the north.  

In sum, to would certainly be hard to characterize any broad response to oil, mining  or other large scale development amidst such variety.  Given the variety of opinions there will be internal debate as to who decides and how.  Moreover, it is not simply a question of information, though that is very important and now mandated. There are opportunities to obtain wealth and otherwise improve one’s personal situation to an extent that has never existed before. Such issues are unprecedented and cannot be expected to draw on local mechanisms for dispute resolution.

4.1  The Secoya of the Aguarico River.
The Secoya are not unfamiliar with oil development. They have served as a plaintiff’s community for decades as Ecuadorian and international NGOs and the Ecuadorian government seek remuneration for damages that began in the 1970s with international oil development in and around regional hug of Lago Agrio, from Gulf, Texaco and now Chevron oil, as companies are bought and sold and charges are reintroduced. That experience does not mean, however, that the Secoya have become neither gun shy nor experienced in oil development issues.  

In 1998, yet another oil company, Occidental Oil, began to consider new wells within its Block 18, which includes most Secoya communties. To obtain permission for initial seismic exploitation, the company community relations staffer invited several leaders to Quito. After several days of discussion, the leaders signed a vague one-page letter of agreement, approving the initial seismic work and subsequent drilling if the first tests warranted. The leaders did not review the agreement with other community members before signing the agreement. When they returned they did not call a meeting. But the concerned community members did, and voiced such a level of concern, that the leaders declared the agreement null and void. It also turned out that the OXY Community Relations staffer, who organized the meeting and was eager to please his superiors and demonstrate his utility and independence, did not review the process of obtaining community consent with his legal staff or the company directors. This review only took place after the community voted to nullify the agreement. Both the community and the company agreed that a new agreement was needed. 

Then, supported by an international and a national NGO, several Ecuadorian advisers, a lawyers, and two international observers (including the author), OXY and Secoya ethnic federation OISE worked in monthly meeting for almost 2 years. First they hammered out a code of conduct (appendix no. 3) to order relations during the negotiation process. They then established the rules for drilling and agreed on quite large payments for seismic surveys and subsequent test drilling (for details see appendix No.3 “Convenio”). The final financial agreement even included funds for a long term endowment. Though occasionally frustrated by the slow proceedings and often plagued by anti-oil environmental groups, neither party was unsatisfied in the end (This case study of successful negotiations will be detailed in a subsequent draft).  

However, to replicate the process each time exploratory work is considered is considered to be impractical, costly, and time-consuming. Yet, while some general guidelines can be dawn up for all such future work, each case will require some local contextualization. Such were the conclusions after the OXY-OISE negotiations and, likewise, as part of the multi-party Dialogues on Oil in Fragile Environments (oil companies, indigenous organizations and environmental NGOs)
. This, they agreed is the state’ responsibility.  At that time of the OXY-OISE meetings, such statements were more like a lament than a practical recommendation. 
However, since then, several states, including Ecuador have introduced the practice of Ombudsmen, or public defenders, whose job it is to work at, or mediate , the borders between the state and civil society, securing a fair deal of civil society, with clear guidelines for their work. They also work openly, providing the transparency needed to overcome suspicion. What is lacking, however, is some sort of public and transparent forum, or an indigenous agreement on such a forum, which permits open community review of anticipated development. This is not a new idea, and sits as the basis for prior informed consent; the mechanism is simply not in place  
The OXY-OISE case illustrates that, even if the State were willing to leave the larger issues of natural resource development to local tribunals (which it is not), there is no certainty that a fair and equitable decision can be made, given the stakes at hand
  While there is no indication that the community-level indigenous organization. Initially,OISE wanted nothing more than the maximum economic gain possible from the specific negotiation. CONIAE disagreed, regarding any such setting as an opportunity to expand consultation and participatory citizenship through its organizational presence, as much as force to secure a fair deal or reduce environmental damage. 
5. Summary 
In this case the Secoya community was assisted, somewhat serendipitously, by national and international NGOs. However useful that assistance was at the time, the unique support, information, and procedures cannot be expected to replicate themselves as such instances increase. And given the nature of issues—large scale resource development—communities would be unwise to  “go it alone” As such, newly-established, citizen-focused state agencies, particularly Ombudsmen or public defenders, are those best trained and located to perform this long term role.  Yet, even while these relatively enlightened state agents are undertaking state obligations, they run the risk of becoming yet another patron in a clientalist relationship. As such they could, like so many others, diminish local human agency. New sorts of practical participatory spaces are needed. Open covenants openly arrived at will signal a major shift away from clientilist politics and toward the sort of self-determination that makes the broad and pejorative category of “indio” an anachronism in a plurinational state. Practical suggestions are invited. 
� See Busa, Joseph, Jungle Politics: Shayari in the Quotidian. Senior Honors Thesis, Social Studies, Harvard College, 2008.


� The meaning of plurinationalism is still much discussed. While it includes some basic autonomy principles, indigenous leaders stress that details must be worked in dialogue, with eyes an eventual expanding broad participation in governance.  The following is only a shortened version of a comprehensive and detailed description created by CONAIE. 


Plurinational state is first of all formed by political and administrative decentralization. The new administrative system is culturally heterogeneous and allows the participation of all the social sectors and groups. The plurinational state is:


Plural: Respects and encourages the socio-cultural diversity of the population of Ecuador. Redistributive: The state tries to distribute the national income in a more just way than before. The wealth will no longer be possessed only by a few people. It will be distributed to the sectors most in need. 


Anti-bureaucratic: The state reduces its bureaucracy in order to get its actions more dynamic and efficient. This also leads to less corruption. 


Democratic Defends the Solidarity: The state is in favor of mutual help and responsibility and cooperation between individuals and groups that have different cultural and socio-economical backgrounds. 


In order to function, the plurinational state needs to develop the following characteristics: 


Autonomy: In addition to decentralization, the state needs to encourage the economical development and auto [self] determination of the Indigenous territories and regions of the Afro-Ecuadorians. This, however, does not mean "states within states". 


Sustainability: The state has to manage the natural resources reasonably; considering the future generations and both ecological and economical viability of the country. 


Equality: State has to make certain that the national income and wealth is being produced and distributed in a just way. 


Diversity: The state has to strengthen peoples and nationalities' cultural identity and their way of organizing socially and economically. However, the state has to simultaneous guarantee the unity on national level. This is reached by an intercultural dialogue between the people and nationalities that form the Ecuadorian society. (emphasis added)


The plurinational state also guarantees some specific rights to the Indigenous nationalities (and other minorities): 


In order to make historical and moral compensation, the plurinational state is obliged to produce a frame of specific guarantees for those historically excluded. From the CONAIE's viewpoint, this only strengthens "the unity in diversity". The "Indigenous right" (derecho indígena) has to be adapted in the normative practice of the law. The Indigenous people have a right to express their identity on their own language. The official languages of plurinational Ecuador are Spanish and Quechua (Kichwa). The other Indigenous languages are official in the areas where they are spoken. The Indigenous people have a right to have and further develop the bilingual education. The Indigenous people (and other minorities) have a right to their land. 
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� Many have argued that Sarayacu is simply saying “no” to oil development. However, the case arguments and petitions to the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights strongly suggest that it’s more a matter of “how” oil development is to proceed, and a rejection of the violent manner in which the Ecuadorian government sought to circumvent basic rights of free, prior, informed consent that is the crux of Sarayacu vs. Ecuador.  For a similar interpretation of the manner in which land rights claims have been presented in environmentalist frames, see  Bob, Clifford, The Marketing of Rebellion , Cambridge U. Press, 2005
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� An analogous case can be made for the Ecuadorian Achuar and their long battle to prevent oil development south of the Pastaza River. Here they succeeded in curtailing exploration  and drilling  but could never have done so without long-term international NGO advising, and the unique option to rely on internationally funded and promoted ecotourism, which provides the small relatively dispersed population with essential case income. 
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