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I t was standing room only last 
month in the D.C. Circuit. And, 
unfortunately, I was one of those 

standing. 
The case was Con~monwealth of 

Mns~chusetts u. EPA, concerning the 
validity of EPA's denial of a Clean Air 
Act petition to regulate carbon dioxide 
emissions from motor vehicles. The 
case drew a crowd because, absent 
new legislation, existing Clean Air 
Act provisions provide the only legal 
basis to compel EPA to address global 
climate change. That is why several 
states and environmental organiza- 
tions petitioned EPA under the act to 
regulate motor vehicle C Q  emissions. 
For those hoping to glean the court's 
likely   ling, the three judges on the 
panel, David Sentelle, Ravmond Ran- 
holph, and David Tatel, did not disap- 
point. Their questions and comments 
strongly suggested thelikely outcome, 
which is affirmance of EPA. 

The relevant statutory provision is 
Clean Air Act Section 202(a)(l), which 
provides that "the administrator shaU 
by regulation prescribe . . . standards 
applicable to the emission of any air 
pollutant from any class or classes of 
new motor vehicles . . . which in his 
judgment cause, or contribute to air 
pollution which may reasonably be 
anticipated to endanger public health 
or welfare."EPAdefended its denialof 
the petition to regulate C 0 2  emissions 
on two mdependent grounds: CQ is 
not an "air pollutant" and therefore 
theagency lacks regulatory authority; 
and evenif the agency possesses such 
authority, it did not abuse its discre- 
tion in declining to regulate. 

that CQ e"missionsarenot "ai';pollutL 
ants," no judge appeared to agree that 
C02 emissions from motor vehicles, 
unlike other chemical compounds 
simultaneously being emitted, are not 
"agents" of "air pollution." The Jus- 
tice Department lawyer succeeded in 
making the argument with a straight 
face, but not apparently in winning 
any votes. Nor did EPA find a more 
sympathetic audience for its related 
argument that Congress's express in- 
clusion of the word "climate" as a po- 
tential "public welfare" impact does 
not suggest otherwise. Only Judge 
Randolph expressed the view that 
the word "climate" was potentially 
irrelevant, but that was only because 
he thought the alternate statutory 
term "weather" was inde~endentlv 
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capable of authorizing re&dation df 
a chemical compound affecting global 
temperatures. 

A divided court is nonetheless 
likely to affirm EPA's denial of the 
petition based on EPA's second argu- 
ment. With Judge Tatel dissenting, the 
majority will likely conclude that EPA 
did not abuse its discretion in declin- 
ing to exercise its authority in this 
case. The crltical statutory language 
for the majority will be this phrase 
within Section 202(a)(l): "Which in 
his judgment" can reasonably be an- 
ticipated to endanger public health 
or welfare. Judge Sentelle repeatedly 
returned to that language, suggesting 
that it supported judicial deference to 
EPA's decision not to regulate in this 
case. And, Judge Randolph made clear 
his view that the record contained 
ample support for an agency deci- 
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