Strategies for Environmental Suceess in an
Uncertain Judicial Climate

of their beloved state. Since I moved back to Florida in the summer of 2003
toaccept the Richard E. Nelson Chair, many people have sung the praises of
the Nelsons, and I am proud to be associated even in a small way with their
fine name.
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The Nature of Environmental Law
and the U.S. Supreme Court

by Richard J. Lazarus

My central thesis is that the vast majority of the U.S. Supreme Court’s
recent environmental law precedent reflects a lack of appreciation of
the special challenges presented by environmental law making. The Court’s
fundamental failure in this respect has prompted the Court to make a series of
mistakes in its rulings both at the jurisdictional stage and on the merits. In de-
ciding whether to accept a case for plenary review, the Court has been too
willing to grant petitions filed by parties who claim that environmental pro-
tection laws are overreaching, which has led to an unfortunate skewing of the
Court’s docket. In deciding cases on the merits, the Court has systematically
embraced constitutional interpretations and statutory constructions that un-
duly retard the law’s ability to evolve in response to the new information and
shifting societal priorities that the nation has embraced in favor of greater en-
vironmental protection.

This chapter is divided into three parts. The first part describes the nature of
environmental law making and how it unavoidably serves up a pattern of legal
issues that reflects dominant features of the ecosystem, the activities regulated
by environmental law, and our law making institutions. The second part seeks:
to support my thesis that the Court has misapprehended the nature and si gnifi-
cance of these legal issues by discussing the environmental law cases before the
Court during the October Term 2003, F inally, there is a brief conclusion.

1. The Nature of Environmental Law

Environmental law is a surprisingly elusive concept, which is no doubt why the
Court has failed to appreciate its true nature. The Justices, like most nonen-
vironmental lawyers, treat environmental law as a fairly discrete, bounded area
of law. In particular, they tend to define environmental law by exclusive refer-
ence to a series of discrete laws pertaining to natural resource management and
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poliution control, such as the Clean Air Act (CAA),' the Clealg Water Act
(CWA),” the Federal Land Policy and Management Act (FLPMA),” and Fhe En-
dangered Species Act (ESA).* These and other similar laws embrace llterally
thousands of pages of detailed federal and state statutory and regul.atory provi-
sions steeped in technical complexity. Viewed from this perspective, an envi-
ronmental lawyer is simply someone who masters all the details of tl}ose provi-
sions. There is nothing especially unique or extraordinary about env1r.0nmenta.11
law. It is simply a specialized subset of administrative law that raises a fair
number of interesting law and economics questions. ‘

The field of environmental law, however, is better understood as ir}vplwqg
far more than the enormous volume of statutory and regulatory provisions in
existence at any one time that govern pollution contro! and natural resource
management. Those provisions are simply the most obvious outcroppings ofa
field of law that is multilayered and constantly evolving. It is, moreover, that
very same evolutionary process that generates its own distil.lCt set of legal issues
that warrant the “environmental” label because of the particular kinds of chal-
lenges presented by the legal process of making environmentfil lgw.

There are two distinct types of such environmental law mfikmg 1ssues. The
first type results during the process of environment@l law making becauge ofthe
tendency of environmental law to promote conflicts between competing law
making institutions. The second type arises during the process of environmen-
tal law making because of the tendency of environmental law to challenge cer-
tain constitutional limits on governmental action and otherwise to prompt re-
forms in other areas of law with which environmental protection law invari-
ably intersects. .

Each of these distinct law making issues occurs as a result of a kind of Ieggl
friction precipitated by the process of making environmental law..In classic
‘Newtonian mechanics, the term friction refers to a force that resists move-
ment.” It pulls in the direction opposite from that which one trie§ tomove. Ifone
tries to move left, it pulls right; but if one tries to move to the right, it pulls left.
The force friction results from the oppositional rubbing of two objects. At !east
at a microscopic level, any movement will require some rubbing of objects
against each other.® ‘

An analogous phenomenon results during law making. Thc? legal process de-
pends upon movement, albeit of a different kind than that which occurs in clas-
sic mechanics. The translation of an idea into a formal legal rule encompasses a

. 42 U.S.C. §§7401-7671q, ELR Stat. CAA §§101-618.

. 33 US.C. §§1251-1387, ELR Stat. FWPCA §§101-607.
. 43 U.S.C. §§1701-1785, ELR Stat. FLPMA §§102-603.
. 16 U.S.C. §§1531-1544, ELR Stat. ESA §§2-18.

See DaviD HALLIDAY ET AL., FUNDAMENTALS OF PHysics 99-100 (6th ed.
2000).

6. Id.
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series of distinct steps involving a host of law making authorities. A legal issue
is generated from the friction that inevitably occurs in taking each of these
steps. As described above, the friction may be between competing law making
authorities because, for instance, of competing and overlapping jurisdictions
within any one single branch of government, different branches within the
same sovereign, or between different sovereign governments.” Or the legal
friction may alternatively occur because the effort to make the new law collides
with other preexisting legal doctrine reflecting a distinct set of substantive val-
ues, priorities, and assumptions. The new law making proposal, in effect, de-
pends for its realization upon an accommodation and reconciliation with exist-
ing substantive law. The unstriking of an existing legal equilibrium, expressed
by current law, and the restriking of a new legal equilibrium, responsive to new
values, priorities, and information, depend upon legal movement. Such legal
movement is what generates legal friction and, in turn, controversial legal is-
sues. As I have explained more fully elsewhere,® modern environmental pro-
tection law has had just this effect on other areas of law with which it invariably
intersects. Environmentalism and modern environmental law challenged many
of the equilibria upon which legal doctrines in a variety of cross-cutting areas
rested. Much of our domestic law, ranging from administrative law, bankruptcy
law, civil rights law, constitutional law, corporate law, criminal law, and torts
has, in effect, been “greened” during the past several decades.

Of course, the generation of such law making issues can occur no matter
what the type of law being made, environmental or otherwise. To that extent,
perhaps they could often be best perceived as general “legal process” issues,
bearing a close relation to the celebrated pedagogical insight proffered by
Profs. Henry Hart and Albert Sacks decades ago.” But where, as is true for envi-
ronmental law, there is something distinctive in the nature of the challenges
presented by the process of making environmental law, in particular, a com-
plete understanding of the field of environmental law depends upon apprecia-
tion of that additional evolutionary dimension to law making. For, absent such
an understanding, one is likely to misperceive as a problem the kind of conflict
that naturally and necessarily occurs in environmental law making.

The adverse consequences of such a misperception are twofold. First, in the
Judicial context, a judge may instinctively react to the circumstances presented
and eliminate the apparent conflict by stamping out the intruding and poten-

7. Cf. John C. Roberts & Erwin Chemerinksy, Entrenchment of Ordinary Legisla-
tion: A Reply 1o Professors Posner und Vermeule, 91 CaL. L. REv. 1773, 1818
(2003) (referring to “friction” resulting from efforts to overcome obstacles to leg-
islation in legislative process).

8. RICHARDJ. LaZARUS, THE MAKING OF ENVIRONMENTAL Law 113-15 (Univ. of
Chicago Press 2004),

9. See William N. Eskridge & Philip P. Frickey, Legislation Scholurship and Peda-
8ogy in the Post-Legal Process Era, 48 U. PirT. L. REV. 691 (1987) (describing
Professors Hart and Sacks’ legal process approach to legislation).
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tially destabilizing force. Based on surficial analysis, the judge will perceive
both the legal issue and the appropriate legal redress as simple and stfalghtfor—
ward. The second, related adverse consequence is the loss of opportunity for the
Judge to play a constructive, more fully engaged role in the law making process
based on a deeper understanding of the legal issues presented. Such a ful}er un-
derstanding does not, of course, mean that interests either 'favormg or
disfavoring greater environmental protection automatically prevail. Instead, it
means merely that the judge faced with a legal issue generated by such a con-
flict achieves a resolution based on legal analysis that is of a depth commensu-
rate with the legal issue then before the court.

The distinctly environmental nature of the legal issues generated by envir_on-
mental law making originates in the working of the ecosystem itself. Most sim-
ply stated, the basic science of cause and effect in the ecosystem has profound
and essentially immutable ramifications for the making of most any legal rule
related to environmental protection. The ecosystem spreads cause and effect
out over time and over space.'’

Actions in one place can affect people and the natural env.ironlllnept ip another
place, separated by anywhere from feet to thousands of miles. Smnlquy, ac-
tions in one time can affect people and the natural environment in a far different
time, including hundreds of years in the future. Such spreading is an immutable
feature of the ecosystem.'? 1t is rooted in the way that air and water ﬂoyv locally
and globally, plants and animals migrate seasonally and over generations, and
chemical cycles (such as those involving nitrogen, phosphorous, and carbo_n)
span the globe and link together seemingly disparate parts of the planet and its
surrounding atmosphere." Try as they might, no legislature, agency, or court,
can modify the laws of nature by enacting a bill, promulgating a regulation, or
issuing a judicial decree.

The upshot for environmental lawmakers is that there is 0ﬂ§n amismatch be-
tween who is enjoying the benefits of environmental regulation and‘w‘h‘o may
be paying the costs of such regulation. Restrictions are plac‘?d on activities oc-
curring in one place and one time for the potential benefit of interests occurring
inanother place and time. Environmental protection laws, whether green (nat1.1~
ral resource management) or brown (pollution control) in character are, for this
reason, almost always radically redistributive in nature. They tend to impose
costs on some for the benefit of others.'*

10. See LAZARUS, supranote 8, at 5-42. For a lengthier, more complete di‘scussion of
the challenges of environmental law making as they relate to the physmal pharac-
teristics of ecological cause and effect and the structure and deliberate biases of
U.S. law making institutions, see id.

11. Id. at 6-15.
12, Id

13. 1d

14, 1d. at 24-28.
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One necessary consequence of this mismatch is persistent and pervasive
conflict between governmental law making authorities whenever environmen-
tal law is being made. For important reasons, rooted in the historic events that
precipitated our nation’s founding that made us wary of undue centralization of
law making authority," we deliberately and systematically fragment law mak-
ing authority along multiple dimensions, primarily to guard against the undue
aggrandizement of such authority in any one place. We fragment law making
authority between sovereign authorities, e.g., federal, state, tribal, local; we
fragment it between branches of government within any one sovereign author-
ity, e.g., legislative, executive, and Jjudicial; and we further fragment it within
any one branch whether legislative (congressional chambers and congressional
committees), executive (agencies), or judicial (circuit courts, specialized
courts and courts of general jurisdiction).'®

Such fragmentation erects obstacles to environmental law making efforts be-
cause there are almost always competing governmental authorities coming at
the same issue from opposing policy perspectives. Sometimes this is because the
spatial dimensions of ecological cause and effect place some law making authori-
ties on one side of the policy divide and others on the other. One such natural di-
vide occurs between upwind and downwind states, tribes, and local govern-
ments, on the one hand, or upstream and downstream states, tribes, and local gov-
ernments on the other.'” Activities in upwind and upstream locations tend to be
those that are more likely to be the objects of environmental regulation while in-
terests in downwind and downstream locations are more likely to be the benefi-
ciaries of those same environmental regulations. For this reason, law making au-
thorities in downwind or downstream locations are often seeking ways to impose
tougher environmental restrictions on activities in upwind or upstream locations.
And, conversely, law making authorities in those upwind or upstream locations
are often looking for ways to resist or deflect the application of such laws.

These natural divisions between law making authorities occur throughout
environmental law and between and within a host of competing law making au-
thorities. Targets of environmental regulation and the beneficiaries of regula-
tion can almost always discover and enlist on their behalf some competing au-

15. See THE FEDERALIST PAPERS No. 47 (James Madison).
16. LAZARUS, supra note 8, at 32-35,

17. See, e.g., Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907) (nuisance law-
suit based on interstate air pollution); Missouri v. Hlinois, 200 U.S. 496 (1906)
(nuisance lawsuit based on interstate water pollution); City of Albuquerque v.
Browner, 97 F.3d 415, 27 ELR 20283 (10th Cir. 1996) (tribal assertion of CWA
Jurisdiction within a state); Andrew C. Revkin, New York Ciry and 8 States Plan
to Sue Power Plants, N.Y. TIMEs, July 21, 2004, at A5 (air pollution lawsuit
brought by upwind states against power plants in downwind states); International
Paper Co. v. Ouellette, 479 U.S. 481 » 17 ELR 20327 (1987) (water pollution nuj-
sance lawsuit brought by residents in downstream state against source of pollu-
tion located in upstream state).
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thority involved in the environmental law making process to champion their in-
terests. Environmental law is, accordingly, constantly marked by such inter-
governmental and intragovernmental conflicts between competing sovereign
authorities as well as within a single sovereign authority.

Much of what is dubbed “environmental federalism™ is simply an expression
of these kinds of law making boundary disputes between sovereign authori-
ties."® Environmental controversies during the past several decades have pro-
duced a series of conflicts between federal and state governmental authorities
concerning their respective spheres of law making authority and autonomy.
Obvious examples include claims that states have imposed undue burdens on
interstate commerce in violation of the so-called dormant Commerce Clause, "
claims that the U.S. Congress has exceeded its Commerce Clause authority in
enacting a federal environmental law,”” claims that federal law preempts state
law whether more or less stringent than federal standards, and claims the fed-
eral statutes transgress Tenth or Eleventh Amendment limits on federal im-
pingements on essential state sovereign prerogatives.”” There are analogous
claims that tribal authorities have exceeded their authority in seeking to regu-
late activities outside their borders affecting environmental quality within
tribal borders.”

There is likewise a host of border disputes triggered by environmental law
making efforts within a single sovereign authority rooted in separation-of-pow-
ers principles. Examples include claims that the executive branch is encroach-
ing on legislative branch authority (nondelegation doctrine),” the legislative

8. See Daniel C. Esty, Revitalizing Environmental Federalism, 95 MicH. L. Rev.
570 (1996); see also Rena 1. Steinzor, Unfunded Environmental Mandates and
the “New (New) Federalism”: Devolution, Revolution, or Reform?, 81 MINN. L.
REv. 97 (1996).

19. See, e.g., C&A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 24 ELR
20815 (1994): Chemical Waste Management, Inc. v. Hunt, 504 U.S. 334, 22 ELR
20909 (1992); City of Philadelphia v. New Jersey, 437 U.S. 617, 8 ELR 20540
(1978).

20. See, e.g., Solid Waste Agency of N. Cook County v. Corps of Eng’rs, 531 U.S.
159, 31 ELR 20382 (2001); GDF Realty Invs., Ltd. v. Norton, 362 F.3d 286 (5th
Cir. 2004); Rancho Viejo, Ltd. Liab. Corp. v. Norton, 323 F.3d 1062, 33 ELR
20163 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483, 30 ELR 20602 (4th Cir.
2000).

21. See, e.g., Engine Mfrs. Ass’n v. South Coast Air Quality Management Dist.. 124
S. Ct. 1756, 34 ELR 20028 (2004).

22, See, e.g., New York v. United States, 505 U.S. 144, 22 ELR 21082 (1992); Penn-
sylvania v. Union Gas Co.,491 U.S. 1, 19 ELR 20974 (1989), overruled by Semi-
nole Tribe v. Florida, 517 U.S. 44 (1996).

23. See, e.g.. Wisconsin v. EPA, 266 F.3d 741, 32 ELR 20177 (7th Cir. 2001); City of
Albuquerque v. Browner, 97 F.3d 415, 27 ELR 20283 (10th Cir. 1996).

24. See, e.g.. Whitinan v. American Trucking Ass'n, 531 U.S. 457, 31 ELR 20512
(2001). See generally the scholarship of David Schoenbrod, e.g., Politics and the
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branch is encroaching on the executive branch,” the legislative branch is en-
. . . . 2 N ..

qoachmg on judicial branch authority,* and the judicial branch is improperly

invading executive branch authority.?’

Finally, an additional impetus rooted in the nature of environmental law for
the generation of such interjurisdictional and intrajurisdictional disputes stems
from the duality of the government’s role in the environmental context. The
government tends to be both the regulator and the regulated. In its sovereign
regulatory capacity, the government is often seeking to determine what envi-
ronmental protection standards should apply to certain privately conducted ac-
tivities. But other parts of the government are acting primarily in a manner
that subjects them to those same laws or at least, like the U.S. Department of
Commerce and the Office of Management and Budget, makes them more

sympathetic to the concerns of the regulated rather than the regulator side of
the government.

Most obviously, governmental entities take actions that cause air and water
pollution. The federal government does not Just consist of the U.S. Environ-
mental Protection Agency (EPA) and the U.S. Fish and Wildlife Service. It in-
cludes agencies, the primary mission of which is not environmental protection
but matters such as commerce, national defense, highway construction, and
electricity generation. These governmental actors themselves conduct and au-
thorize others to conduct activities that degrade the natural environment and,
for that reason, tend to be skeptical of stringent natural resource conservation
and pollution control laws. The U.S. Department of Defense and the U.S. De-
partment of Energy, for example, must regularly comply at considerable ex-
pense with federal environmental laws and therefore are likely to harbor a very
different attitude toward those laws than found at EPA.%* The U.S. Department
of the Interior (DOI) and the Federal Energy Regulatory Commission fre-

Principle That Elected Legislators Should Make the Laws, 26 HArv. J.L. & Pus.
PoL’y 239 (2002).

25. See, e.g., Morrison v, Olson, 487 U.S. 654 (1988).

26. Sf;,g e.g., Robertson v. Seattle Audubon Soc’y, 503 U.S. 429, 22 ELR 20663
(1992). "

27. See, e.g., Cheney v. U.S. District Court for the Dist. of Columbia, 124 S. Ct. 2576
(2004); Friends of the Earth v. Laidlaw Envtl. Servs, (TOC), Inc., 528 U.S. 167,

30 ELR 20246 (2000); Lujan v. Defenders of Wildlife, 504 U.S. 555. 32
20913 (1992), (P2ELR

28. See, e.g., Jennifer 8. Lee, Second Thoughts on a Chemical: In Water, How Much
Is Too Mzaclz 2, N.Y. TiMEs, Mar. 2, 2004, at F1 (“The Defense Department and
the Environmental Protection Agency have squared off in a continuing dispute
over the danger from a widespread contaminant of groundwater.”); David
Johnston, Weapon Plant Dumped Chemicals Into Drinking Water, FBI Says,
N.Y. TiMEs, June 10, 1989, at Al: see also, e.g., Department of Energy v. Ohio,
503 U.S. 607, 22 ELR 20804 (1992). '
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quently are at loggerheads,™ as may be the National Park Service and the Bu-
reau of Reclamation.”” The Tennessee Valley Authority (TVA) (a federal
agency) and EPA were recently opponents in federal court litigation based on
the TVA’s challen%e to a CAA administrative compliance order issued by EPA
against the TVA.®

1l. Environmental Law in the Court—OQOctober Term 2003

The Court’s October Term 2003 is emblematic of the degree to which the cur-

rent Court misapprehends the nature of environmental law to its substantive

detriment. Individual Justices overreact to the legal issues generated by the pro-

cess of environmental law making. Rather than recognizing these issues as a

healthy byproduct of an important evolutionary process of environmental law

making that requires accommodation and reconciliation of competing legal
doctrine, the Justices perceive environmental law, especially the pressures it
places on other intersecting areas of law, as a destabilizing threat that needs to
be cabined. In short, the Court sees problems that do not exist and fails to see so-
lutions that do. As a result, the Court is more apt to retard than it is to construc-
tively engage within the necessary evolutionary process being triggered by the
demands for environmental law making.

The Court’s hair trigger to perceive false problems is evident in its extraordi-
nary willingness to grant review in environmental cases during the October

Term 2003 on behalt of the interests of the regulated community. The Court ex-

ercised its discretion to %rant review and hear oral argument in seven environ-

mental cases last Term.”” That is a remarkable number. It represents almost

29. See, e.g.. PUD No. | of Jefferson County v. Washington Dep’t of Ecology, 511
U.S. 700, 24 ELR 20945 (1994); Escondido Mut. Water Co. v. La Jolla Band of
Mission Indians, 466 U.S. 765, 14 ELR 20592 (1984); North Carolina v. Federal
Energy Regulatory Comm’n, 112 F.3d 1175, 27 ELR 20929 (D.C. Cir. 1997);
Department of the Interior v. Federal Energy Regulatory Comm’n, 952 F.2d 538,
22 ELR 20546 (D.C. Cir. 1992); see also Justices to Review Use of Race in a Cus-
tody Case, N.Y. TimEs, Oct. 18, 1983, at A18 (noting that “{the DOIJ and the
Federal Energy Regulatory Commission are diametrically opposed to one an-
other in the |Escondido) case™).

30. See, e.g., Keith Schneider, Utilities 1o Take Steps 1o Cut Haze at Grand Canyon,
N.Y. TiMEs, Aug. 9, 1991, at Al (noting that the haze reduction agreement “ends
a ticklish battle between two units at the [DOI]™).

31. See Tennessee Valley Auth. v. EPA, 278 F.3d 1184, 32 ELR 20407 (11th Cir.
2002), cert. denied, Leavitt v. Tennessee Valley Auth., 124 S. Ct. 2096
(2004).

32. See Alaska Dep’t of Envtl. Conservation v. EPA, 124 S, Ct. 983, 34 ELR 20012
(2004): BedRoc Ltd., Ltd. Liab. Co. v. United States, 124 S. Ct. 1587 (2004);
Cheney, 124 S. Ct. at 2576; Department of Transp. v. Public Citizen, 124 S. Ct.
2204, 34 ELR 20033 (2004); Engine Mfrs. Ass’n v. South Coast Air Quality
Management Dist., 124 S. Ct. 1756, 34 ELR 20028 (2004); Norton v. Southern
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10% of the Court’s entire docket of cases to be heard on the merits, which num-
bered fewer {han 75. But what is even more remarkable than just th’c sheer num-
ber of cases is their procedural posture. In all seven of those cases, the Court
g‘ranted review in cases in which the lower courts had ruled ina mam,ler that en-
\flronmenya-hsts favored. The impression created is that the Court is more atten-
tive to petmons. arising out of lower court rulings in favor of environmentalists
than ‘the Court is when the environmentalists have lost below. Borrowing the
terminology of Emory law Prof. William Buzbee, invoked elsewhere in this
volume, thg Court is apparently more concerned about the possibility of regula-
tory overkill than underkiil.* *
Rather tban a historical anomaly, the Court’s current docket seems to be
merely the inevitable realization of a long-standing tendency. During the past
20 years, the Court has heard approximately 89 environmental law cases
More Fhan three-fourths of those cases reviewed lower court rulings favorab]e
to environmentalists.>® On only two accasions during the past 30 years were en-
vironmental public interest organizations (rather than industry or a government
agency) the party who succeeded in persuading the Court to grant review. Until
tbe Court granted the petition filed by Friends of the Earth, Inc. v. Laidla.w En-
vzz‘o;@enlal Services (TOC), Inc.,” decided in 2000, the Court had not granted
apetitionat the exclusive request of an environmental organization since Sierrg
Club v. Morton,” almost 30 years earlier.** o
No similar skewing seems evident in other substantive areas. For instance
alt-ho.ugh the Court has a reputation for being relatively more sympathetic to’
criminal prosecutors rather than to defendants, the Court’s grants of review are
tar more balanced than they are in environmental cases. During October Terms
2000, ?OOI, .2002, and 2003, the Court granted review in approximately 41
cases involving death penalty or constitutional criminal procedure issues.*

U[dl’ 1 W IldeHlCSS A“ldll(.c, 15.4 S Ct. 23 ;3, 34 ELR 20()..‘4 20“4 M S uth lil.
( ) (8] Fl
g Readi A M
wa[el I\Amla e"lel))[ DIS[ v IVIICQOSUI\CC I“be of .[ﬂdlaﬂs., ]24 S Ct. 1537. 34

33. William W. Buzbee, Regulatory Underkill i j ]
Jorities, infra Chaer 8 ry inan Era of Anti-Environmental M-
34. See &chmd J. Lazarus, Restoring Whar's Environmental About Environmenial
Law in the Supreme Courr, 47 UCLA L. REv. 703, 773 (2000)
35. Id. .

36. 528 U.S. 167, 30 ELR 20246 (2000)
37. 405 U.S. 727, 2 ELR 20192 (1972).
38. See infra note 128.

39. Nine cases in the October 2000 Term: Indianapolis v. Edmonc 2
(2000), ruling 6-3 in. favor of respondent, indiViCll)l‘l)ﬂl; Arkansasn\:J.’Sﬁllivgr.nS'S%
U.S. 769 (2001), ruling 9-0 in favor of petitioner, state; Atwater v. Lago \}isia_
232 U.8.318(2001), rulipg 5-41n favor of respondent, city: lllinois v. McArthur,
C?]l &I.S. 326 (2001), ruling 8-1 in fa\_/or of petitioner, state; Ferguson v. City of'

arleston, 532 U.S. 67 (2001), ruling 6-3 in favor of petitioner, individual;
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{0

Nineteen cases in the October 2003 Term include: l{)llite(f Slates‘v. Banks,” m!-
ing 9-0 in favor of petitioner, state; Bgnks V. Dl'etkg, ruling 9-0 m.ffavor of petlj
tioner, individual; Beard v. Banks,” ruling 5-4 ‘lI_l favqr ot_“ p_oetmoner, stat(?,
Blukely v. Washington,” ruling 5-4 in faV(?I: ofpellltxo.n?r, individual; Ci rau_'fo]; :;’
v. Washin gton,“ ruling 9-0 in favor of petitioner, md1.v1dual; Drféke v. Hale_oy s

ruling 6-3 in favor of petitioner, state; Fellers \'4.7Um.ted Sta{es, ruling 9-0 in
favor of petitioner, individual; Groh v. Ramirez," ruling 5-4 in favc:r8 of fespor_z
dent, individual; Hiibel v. Sixth Judicial District S ourt of Nevqa’a, ruhr}g 5 :

in favor of respondent, state; lllinois v. Lidster, rullpg 6-3 in favor of peti-
tioner, state; lowa v. T ovar,5 0 ruling 9-0 in favor of petltlon‘er, sta.te; Mg}qund
v, Pringle,5 ! ruling 9-0 in favor of petitioner, state; Missouri v. Seibert,”” ruling

/lo v. Uni tates, 533 U.S. 27 (2001), ruling 5-4 in favor of petitioner, indi-
ﬁilﬂslxolil?cl)tsdllsuncr, 532U.8. 17 (2001), ruling Q-O in favor of petitioner, s‘ta;(‘i::
Penry v. Johnson, 532 U.S. 782 (2001), ruling 6-3 in favAor of petitioner, 1n§11v1 1-
ual; Shafer v. South Carolina, 532 U.S. 36 (2001), ru]mg» 7-2 in favor of peti-
tioner, individual. Nine cases in the October 200! Term: Um.tcd States v nghls,
534 U.S. 112 (2001), ruling 9-0 in favor of petitioner, l‘Jmled. Stgts:s, A’Lkmsl v.
Virginia, 536 U.S. 304 (2002), ruling 6-3 in favor of petitioner, individual; Bel Vf
Cone, 535 U.S. 685 (2002), ruling 8-1 in favor of petitioner, stale:.Board of Ed. o
Pottawatomie County v. Earls, 336 U.S. 822 (2002), rullpg 5-4 in fav_or f)f peu;
tioner, state; Kelly v. South Carolina, 534 U.S. 236 {2002), rulmg.5-4 in t‘avfor o
petitioner, individual; Mickens v. Taylor, 535 U.S. 162 (2002), mllng75.4 in avo;
of respondent, state; Ring v. Arizona, 536 U.S. 584 (2002), ruﬁ}mg 7-2 in ta;o(r)p
petitioner, individual; United States v. Arvizu, 534 U.S. 266 (2002), rulmgzo-0 2m
favor of petitioner, United States: Uniteg SS[ales v. Drayton, 536 U.S. 194 ( ),

i -3 in favor of petitioner, United States. ‘
mllg:flf cgs‘es in the Oct%?)er 2002 Term: Sattazahn v. Pennsylvania, 537 UgS. l(;l
(2003), ruling 5-4 in favor of respondent, state; Mgller-El v. Cpckrell, 5., Z [;3 9
322 (2003), ruling 8-1 in favor of petitiongr, md_mglqal; Wiggins v: Smiith, 538
U.S. 510(2003), ruling 7-2 in favor of pctiuo.nf:r, md1.v1d.ua§I; Kaupp v. Texas,
U.S. 626 (2003), ruling 9-0 in favor of petitioner, individual.

40. 124 S. Ct. 521 (2003).

41. 124 S. Ct. 1256 (2004).
42, 124 §. Ct. 2504 (2004).
43. 124 S. Ct. 2531 (2004).
44, 124 S. Ct. 1354 (2004).
45. 124 S. Ct. 1847 (2004).
46. 124 S. Ct. 1019 (2004).
47. 124 5. Ct. 1284 (2004).
48. 124 S. Ct. 2451 (2004).
49, 124 S. Ct. 885 (2004).

50. 124 S. Ct. 1379 (2004).
51. 124 S. Ct. 795 (2004).

52. 124 S. Ct. 2601 (2004).

Pl e i el e
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5-4 in favor of respondent, individual; Nelson v. Campbell,5 3 ruling 9-0 in ravor
of petitioner, individual; Tennard v. Drethke > ruling 6-3 in favor of petitioner.
individual; Thornton v. United States,>* ruling 7-2 in favor of respondent, state:
United States v. F, lores-Montano > ruling 9-0 in favor of petitioner, state:
United States v. Lara,”’ ruling 7-2 in favor of petitioner, state; United States v.
Patane,” ruling 5-4 in favor of petitioner, state; Yarborough v. Alvarado,” rul-
ing 5-4 in favor of petitioner, state. Yet, in 21 of those cases, the party seeking
review was the individual defendant, and not the government prosecutor.
Closer examination of cases during the October Term 2003 also provides no
support for the possibility that there was something especially compelling
about those seven cases that prompted the Court to grant so many and from such
a skewed perspective. Quite the opposite. As described in more detail below,
many of the seven did not seem like likely Court cases. The traditional criteria
for Court review were lacking. In some, the Court granted certiorari in the ab-
sence of circuit conflicts and where there was no obvious legal issue of tran-
scendent national importance. There was even one case where the statute being
construed applied in only 1 state out of the fuil complement of 50 and the Dis-
trict of Columbia.®®
Discussed briefly below is each of the seven environmental cases decided by

the Court during October Term 2003. No effort is made to summarize all the is-
sues before the Court in these cases or to explain fully the Court’s ruling. Each
is discussed only to the extent hecessary to highlight what they reveal about
how the Court or individual Justices misperceive the workings and ultimately
the nature of environmental law.

4. Alaska Department of Environmental Conservation v. U.S,
Environmental Protection Agency?®!

Alaska concerned the authority of EPA to second-guess a determination by a
state permitting agency of what constitutes best available control technology
(BACT) for the purposes of permitting a major stationary source under the

1S Cr A7 T
53. 124 S. Ct. 2117 (2004).

54. 124 S. Ct. 2562 (2004).
55. 124 8. Ct. 2127 (2004).
56. 124 S. Ct. 1582 (2004).
57. 124 S. Ct. 1628 (2004).
58. 124 S. Ct. 2620 (2004).
59. 124 S. Ct. 1240 (2004).
60. See BedRoc Ltd., Ltd. Liab. Co. v. United States, 124 S. Cr. 1587 (2004) (inter-

preting rights to minerals stemming from the Pittman Underground Water Act of
1919, 43 U.S.C. §§351-355 (repealed 1964), applicable only in Nevada).

61. 124 S. Ct. 983, 34 ELR 20012 (2004).
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: . 62
CAA’s program for the prevention of signiﬁgant deterioration (P?D).t g)l:;
Court affirmed the court of appeals’ judgmen.t_m favor of .EP‘A, by afive f0 o
vote, with Justice Ruth Bader Ginsburg writing the majority ogmlon or
Court and Justice Anthony M. Kennedy authoring the dissent. ‘ )
The first striking thing about this case is that the Court grapted revn;:lw atall.
There was absolutely nothing remotely cgrtworthy about thlg case. :; ere wzsf
no circuit conflict. And the precise legal 1sspe—the competing aut fo;ltles of
EPA and a state permitting agency to dgtermme BACT--is not o;le (; (ti e Ilnl(;W
pressing legal issues of the day for environmental layv, let alone olro(e) irsimn‘
in general. Indeed, it would be unlikely to be on a llgt of the top 0 e ror-
mental law issues of the moment if one were to poll just the nation s e;nvn ;
mental bar. Yet, for at least the four Justicesﬁ who must have; voteq in z%vort (t)o
certiorari in the case, this environmental law issue was sufficiently un?m tane o
be one of only 75 cases the Court decided to heart out Qf thpusand§ 0 refﬁli -
the Justices turned away, including cases presenting circuit clonﬂlc.ts., mi Lons
of dollars in stakes, years of imprisonment, and even the imposition o
enalty. .
deggcl:iuse t?lfe Court never formally reports on the reasons for a grant of cert}o:
rari, one is normally hard-pressed even to spegulate asto why the Jx;lsnces | tas
vored review. In this case, Justice Kennedyjs dissenting opinion on the mefr:hé
joined by three others,* is strongly suggestive of both the lLkely.ldenm)} Smce
four (at least) Justices favoring rev.iew and their reason for _domgfso.“a tice
Kennedy’s dissent is remarkably strident. It condemng thc? ma Jorxtyk()fn dive]_
step backward in Congress’ design to grant Stat'es ifslgmﬁcant sta etlh devel-
oping and enforcing national env1romnent'al policy.” It also apcusc.es e Cour
of embracing an unwarranted “presumption that state agencies ax:j: n o be
trusted to do their part.”® Justice Kennedy’s har'sh r!letorlc is .har] to sq.ttee
with the actual stakes of the case: a BAC T‘deten'runatlon for asing € perfng 1
ina PSD area in Alaska. EPA was not se'el'(mg to 1x,1vok§ some sweeping fe 1?;?.
oversight authority of general app!icablhty: EPA’s claimed authority (\)a;ﬁ?n iy
ited in scope, had been only rarely invoked in the past, a‘nd therg wa}? nfutur eg In
the record to suggest the Agency planned to rely on it .rnore in the .u
But, for that same reason, Justice Kennedy's language is that much rnsre tn:h,_.;
ing. It underscores his and his dissenting brethren’s depth of concern aboul

62. 42 US.C. §7475(a)4).

63. See Alaska Dep't of Envtl. Conservation, 124 S. Ct. at 989.
64, Id. at 1010.

65. Id. at 1017.

66. Id. at 1012. e

) > Brief for Respondent U.S. Environmental Protection Agency - A A

o gép%%? Envtl. C(;))x?servation v.EPA, 124 S. Ct. 983 (20(M).(No. 02:§5'8) ( f]I has
proven to be relatively rare that a state agency has put EPA in the position of hav-
ing to exercise that authority.”); Id. at 1003.
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potential impact of environmental law making on core federalism values they
hold. What Justice Kennedy fails to apprehend, however, is how laws like the
CAA are carefully balanced both in their deference to state prerogatives in
some respects and their allowing for EPA second-guessing of the states in oth-
ers. It is neither all one sovereign nor all the other. The Act reflects a fairly cre-
ative effort to tap into the relative advantages and opportunities presented by
each, while trying to fashion a regulatory approach that accounts for both the
federal and state dimensions of the air pollution problem.®® There were, more-
over, distinct reasons why Congress chose to have a stronger federal role in the
formutation of the technology-based pollution control standards, even ones
that are more site-specific such as BACT in PSD, in contrast to the kinds of
more diftuse controls established by the states within state implementation
plans (SIPs).** Congress sought to achieve some minimum uniformity in the
realm of technology pollution control standards.”

Finally, Justice Kennedy’s dissent further reveals his lack of appreciation of
the reasons why a law like the CAA provides for such oversight of governmen-
tal agencies. The dissent complains that the majority opinion does not express a
“trust” of the states.”’ What Justice Kennedy is missing is that the majority’s
lack of trust is not of its own making, but quite appropriately reflective of Con-
gress’ lack of trust. The simple truth is that the CAA, like most federal environ-
mental statutes is deliberately and pervasively riddled with distrust. Its provi-
sions do not fully trust state governments just like they do not fully trust indus-
try or the federal government.

There is, moreover, a reason for such congressional distrust, Congress un-
derstood the powerful political and economic pressures that would be placed
on agencies to compromise away environmental protection objectives during
the implementation of aspirational environmental laws such as the CAA.
Congress responded by creating a multiplicity of checks and balances within
68. In its amicus brief, Environmental Defense et al. noted “Congress preserved a

central role for the states, establishing an intricate partnership,” but that “[a]
structure combining technology-forcing federal standards and optional state im-
plementation backed by EPA enforcement authority—rather than open-ended
state discretion—has been the Act’s ‘overall approach’ for new and modified

sources.” Brief for Environmental Defense, the National Parks Conservation
Ass’n, the Northern Alaska Envil, Ctr., and the Alaska Community Action on

69. 42 U.S.C. §7410.

70. Brief for Environmental Defense et al., supra note 68, at 9 (“Congress intended
BACT to “force’ the adoption of new control technologies, to counter states’
tendency to under-protect air quality in order to attract or keep industry, and to
preserve air quality in adjacent states and on special federal lands such as Na-
tional Parks.”),

71. See Alaska Dep't of Envil. Conservation, 124 S. Ct. at 1012,
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the statutory scheme. Congress provided for EPA to review and approve state
submission of SIPs.” Congress authorized states to sue EPA for failing to abide
by the CAA’s requirements, including the federal agency’s regulation (or lack
of regulation) of upstream states.” And, of course, Congress included powerful
citizen suit provisions in the CAA and virtually all of the other federal environ-
mental laws.™

Justice Kennedy and his dissenting colleagues, however, simply reacted in-
stinctively to what they saw as a mistaken inroad on federalism. Thus misdi-
rected, they failed to consider more fully how the federal law is in fact more
carefully nuanced. And, even more essentially, the Justices failed to account for
why Congress had good reason to make inroads on federalism concerns on this
occasion. Fortunately, Alaska was one of the few instances last Term where a
majority of the Justices was not similarly disaffected and EPA’s limited author-
ity to oversee the state was upheld. The fact, however, that such a small and sim-
ple case could have prompted both a certiorari grant and a loud dissent does not
bode well for the future.

B. Sout%l5 Florida Water Management District v. Miccosukee Tribe of
Indians :

Miccosukee raised a legal issue concerning the jurisdictional scope of the
CWA. The case originated in a CWA citizen suit filed by the Miccosukee In-
dian Tribe, alleging that the South Florida Water Management District’s
(SFWMD’s) operation of a pumping station amounted to a discharge of a pol-
lutant, requiring a §402 national pollutant discharge elimination system
(NPDES) permit.” The tribe’s claim, which was accepted by the district court
and court of appeals,”” without dissent, was hardly extravagant. The pumping
station consists of three pipes, each conveying 960 cubic feet per second of
phosphorous-contaminated water from a canal to a relatively pristine water
body within the Florida Everglades.” And, pursuant to §502(12) of the CWA,
“[t]he term ‘discharge of a poliutant’ and the term ‘discharge of poliutants’ each
means . . . ‘any addition of any pollutant to navigable waters from any point

72. See 42 US.C. §87410¢a)(1), 7410(c)H(1).

73. See id. §§7426, 7604,

74. See, e.g., id. §7604; 33 U.S.C. §1365.

75. 124 S. Ct. 1537, 34 ELR 20021 (2004).

76. See Miccosukee Tribe of Indians of Fla. v. South Fla. Water Management Dist..
1999 U.S. Dist. LEXIS 23306 (S.D. Fla. 1999); 33 U.S.C. §§1311, 1342,

77. See Miccosukee Tribe of Indians of Fla. v. South Fla. Water Management Dist.,
280 F.3d 1364, 32 ELR 20475 (11th Cir. 2002); Miccosukee Tribe of Indians of
Fla., 1999 U.S. Dist. LEXIS 23306.

78. Miccosukee Tribe of Indians of Fla. v. South Fla. Water Management Dist., 1999
U.S. Dist. LEXIS 23306, at *4.
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)79 o , ;
?oprcef,’go and ‘point source’ is expressly defined by §502(14) to include 4
pipe.’ In short, the legal argument should have been a total slam-dunk fuor
the Miccosukee Indian Tribe.

For that reason alone, the Court’s grant of certiorari was once again remark-
able. While at least this time, there was a tangentially related circuit conflict
over the meaning of discharge implicated by the court of appeals’ ruling,®' it
was n(?t squarely raised by the case. That was why the U.S. Solicitor Gen;:ral
when invited by the Court to advise on the certworthiness of the case, ulti:

mately recommended in favor of denial.* The Court, however, granted re-
view anyway.®

As in Alaska, the Court had little trouble subsequently rejecting on the merits
the only legal argument raised by petition, which was whether the pipes some-
how fell outside the meaning of discharge because they were conveying pollut-
ants not (;reated by the pipes themselves but from runoff flowing into the canal
from which 8ahe pipes pumped. The Court described petitioner’s argument as
“untenslsable” —no doubt because point source is defined o mean a “convey-
ance™ which is why the petitioner itself actually managed to abandon the ar-
gument in both its reply brief* and oral argument.’” Here again, however, the
Court’s ultimate action, while favorable to the environmentalist’s legal [;osi-
tion, further underscores how quick the Court was to assume at the certiorari
stage that there was a problem requiring their extraordinary intervention. The
clearly untenable nature of the petitioner’s legal argument should have ‘been
more than sufficient to prompt a denial of the certiorari petition in the first in-
s.tance had the Court not been so naturally accepting of the petitioner’s allega-
tion of regulatory overreaching.

79. 33 US.C. §1362(12).
80. Id. §1362(14).

81. Il‘lgéizo)nal Wildlife Fed’n v. Gorsuch, 693 F.2d 156, 13 ELR 20015 (D.C. Cir

82. See Brief for United States as Amicus Curiae, South Fi
4 | . , a. Water M J
Dist. v. Mlccqsukge Tribe of Indians, 124 S. Ct. 1537, 34 ELR 20021 (gl(l)?ﬁe)llecgt
02-626) (certiorari stage filed at the invitation of the Court). ‘

83. See South Fla. Water Mana ement Dist. v. Mi . . .
957 (2003). g - Miccosukee Tribe of Indians, 539 U.S.

84. See South Fla. Water Management Dist. v. Miccosuk: i i )
Cu 1537 34 EL A aooa o osukee Tribe of Indians, 124 §.

85. 33 U.S.C. §1362(14); see id (A point source is iti ‘di i
2(14); id. point source is, by definition, a ‘disce c
confined, and discrete conveyance.’™). g o Ciscernible.

86. See Reply Brief of South Fla Water Mana i i i i
] . gement Dist. v, Miccosuk
Indians, 124 S. Ct. 1537, 34 ELR 20021 (2004) (No. 02-6?.:3‘:)‘.‘03Ul\e‘3 fribe of

87. See Oral Argument of South Fla Water Mana i i i
: . gement Dist. v. Miccosuk
of Indians, 124 S. Ct. 1537, 34 ELR 2002} (2004) (No. 02-626C)L.Osu e Tribe
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Also troubling was the Court's refusal to address the alternative “unitary wa-
ters” legal argument pressed by petitioner.*® The gist of the unitary waters argu-
ment is that so long as pollutants are being conveyed from one navigable water
body to another navigable water body, no matter how geographically and
hydrologically distinct the two bodies of water, there is no “addition” to “navi-
gable waters” within the meaning of §502(12).* In other words, once the pol-
lutants are in one navigable water body, they are already in the “navigable wa-
ters” of the United States and movement of those pollutants between water bod-
ies does not result in a net addition of pollutants. This argument, introduced into
the case for the first time by the amicus brief filed by the Solicitor General on
the merits,” has an extraordinarily sweeping reach in terms of its potential to
remove CWA jurisdiction over a large number of activities affecting water
quality. For that reason, the case prompted a large number of amicus briefs on
both sides, with industry and about 12 states in support of the petitioner’s argu-
ment that §402°s permit requirement did not apply, and environmentalists and
13 other states and other governmental organizations filing in opposition to the
unitary waters theory.”!

While the Court was certainly procedurally within bounds to decline the in-
vitation, the Court’s decision to do so was actually a disappointment to environ-
mentalists. The oral argument in the case left very little doubt where Justice
Sandra Day O’Connor stood on the legal issue—-she referred to the unitary wa-

88. See Reply Brief at 1. South Fla. Water Management Dist. v. Miccosukee Tribe of
Indians, 124 S. Ct. 1537, 34 ELR 20021 (2004) (No. 02-626); Oral Argument at
13, South Fla. Water Management Dist. v. Miccosukee Tribe of Indians, 124 S,
Ct. 1537, 34 ELR 20021 (2004} (No. 02-626).

89. See South Fla. Water Management Dist., 124 S. Ct. at 1544.

90. See Amicus Brief of United States at 15-20, South Fla. Water Management Dist.
v. Miccosukee Tribe of Indians, 124 S, Ct. 1537, 34 ELR 20021 (2004) (No.
02-626).

91. Amici curiae filing briefs in support of petitioners included Lake Worth Drainage
District and Florida Ass'n of Special Districts; Florida Fruit and Vegetable
Ass’n; Pacific Legal Foundation; Gov. Dirk Kempthorne (R-Idaho): National
League of Cities et al.; City of Weston. Florida: states of Colorado and New Mex-
ico; National Water Resources Ass’n et al.; City of New York et al ; Utility Water
Act Group; National Homebuilders Ass’n et al.; and Nationwide Public Projects
Coalition et al. Amici curiae filing briefs in support of respondents included the
states of Connecticut, Ilinois, Kentucky, Maine, Massachusetts, Michi gan, Mis-
souri, New Jersey. New York, North Carolina, Oklahoma, Vermont and Wash-
ington; National Wildlife Federation et al.; commonwealth of Pennsylvania, De-
partment of Environmental Protection; ‘Tongue and Yellowstone River Irri gation
District et al.; Coalition of Greater Minnesota Cities and the City of St. Cloud;
former EPA Administrator Carol Browner et al.; Florida Wildlife Federation ct
al.; Association of State Wetland Managers and the Tropical Audubon Society;
Trout Unlimited et al. I authored the amicus brief in the case on behalf of former
EPA Administrator Carol Browner and other former EPA ofticials, in support of
the respondent Miccosukee Indian Tribe.
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tgrs theory as extreme during oral argument and she pointed] i-
tioner’s counsel move to a backup argument. *? And heil)’ majorifysc;l[;gii?(s)rlegolr)?l;
Cqurt strongly hinted as much byt failed to pull the trigger.”’ One can fairly an-
ticipate that at least four other Justices (Justices John Paul Stevens, David H
Souter, Ginsburg, and Stephen G. Breyer) would have Jjoined O’Com’xor, just as.

The Court’s ultimate disposition of the case also makes one wonder whether
the Court would have similarly been reluctant to decide an issue not fairly pre-
sented by Fhe certiorari petition had a majority been ready to rule against envi-
ronmentalists. Whijle declining to address the unitary waters argument, the
COl‘J.l.‘t nonetheless decided to remand the case back to district court to allov:f the

Finally, Jus'tic.e Kennedy at oral argument in Miccosukee displayed again a
laclg of appreciation of the challenges of environmental law making and the po-
tenua} for their fundamental misinterpretation. At argument, Justice Kennedy

92. See Oral Argument at 14, South Fla, Water Mana, i i
; : . . ement Dist. v. M
Tribe of Indians, 124 S. Ct. 1537, 34 ELR 20021 %2004) (No. 0\,2-62]6‘:)C.OSUkee

93. See South Flg. Water Management Dist., 124 S. Ct. at 1545.
94. Oral argument can, of course, be misleading, but at the argument in Miccosukee,

which the author attended, Justices Stevens, Souter, Ginsburg, and Breyer each

expressed varying degrees of skepticism about the rsuasive i
s ness of
waters argument proffered by the United States. P e of the unitary

95. See id.

96. Id. at 1547 (] see 1o point in directing the Co i
. urt of A
ment it has already rejected.”). ¢ o Appealsto consider an e

97. See Miccosukee Tribe of Indians of Fla. v South Fla. W ;
.V, a. ati M, B .
280 F.3d 1364, 1369, 32 ELR 20475 (11th Cir. 2002), er Management Digt.,

98. Petition for a Writ of Certiorari, South Fla. Water Management Dist. v

Miccosukee Tribe of i
02-508) ribe of Indians, 124 S, Ct. 1537, 34 ELR 2002] (2004) (No.
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had never, during more than three decades of CW A implementation, sought to
subject that permit requirement to a host of water allocation activities out west
that move water that incidentally may include some contaminants. The collo-
quy with counsel was as follows:

J. Kennedy: So that States have been violating the Federal law
tor 30 years and nobody knew about it?

Counsel for

Respondent: ~ Well, in most cases—

J. Kennedy: That's kind of an extraordinary interpretation.”

For those steeped in the history of environmental law, the historical premise
presented by Justice Kennedy, even if true (which is debatable),'® does not
support his conclusion that the interpretation of the law must therefore be “ex-
traordinary.” Environmental law is replete with broadly worded provisions that
it takes years for an agency such as EPA to implement according to their plain
meaning. Federal environmental laws demand a lot, and deliberately so. But
there are often high political and practical hurdles to their full implementation
that can require years to overcome. The water quality provisions of the CWA,
particularly their requirement that effluent limitations derived from technol-
ogy-based standards be made more stringent as necessary to meet water quality
objectives,'”’ the new source review provisions of the CAA, particularly the
provisions that a modification of an existing source, trigger demanding new
source technology-based emission limitations,'” ESA limitations on the de-
struction of habitat of endangered species,'” lay largely dormant for many
years before implementation began.

Contrary to Justice Kennedy’s threshold assumption, the mere fact of such
dormancy does not demonstrate the inapplicability of the plain meaning of the
relevant statutory language. It underscores instead how a federal agency often
seeks to make seemingly uncompromising statutory language less unsettling
by implementing the program over time. Whatever the legality of an adminis-
trative agency’s unilateral decision to take things more slowly than expressly
allowed by the statutory language, the fact that it has done so does not make a
statutory construction based on the plain meaning of “extraordinary.” What

99. See Oral Argument at 36, South Fla. Water Management Dist. v. Miccosukee
Tribe of Indians. 124 S. Ct. 1537, 34 ELR 20021 (2004) (No. 02-626).

100. See Brief of Amicus Curiae Former EPA Administrator Carol Browner et al. at
8-14, South Fla. Water Management Dist. v. Miccosukee Tribe of Indians, 124 S.
Ct. 1537, 34 ELR 20021 (2004) (No. 02-626).

101, See33U.S.C.§§1313-1314(2004): see, e.g.. Scott v. City of Hammond, 741 F.2d
992, 14 ELR 20631 (7th Cir. 1984).

102, See42 U.S.C. §8§7479(2)(¢). 7503(a)(1 }(B); see ulso United States v. Ohio Edison
Co., 276 F. Supp. 2d 829, 33 ELR 20253 (S.D. Ohio 2003).

103, See 16U.S.C. §1538; Babbitt v. Sweet Home Chapter of Communities for a Great

Or.. 515 U.S. 687. 25 ELR 21194 (1995).
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shoulc{ seem extraordinary is the agency’s delay, not what the law requires, ™
And, in all events, the administrative delay, no matter how lengthy CaI:}Oi
amend what Congress plainly intended based on that lan guage. Nor. eve,:n inthe
faCt.: of Statutory ambiguity, would such agency inaction provide z’m occasion
for judicial deference to the agency’s implicit determination that the statute did
not apply to a particular circumstance. Even if an agency’s inaction is thought
to be suggestive of a particular interpretation of statutory language, it does ;glot
constitute an exercise of legislatively delegated law making autho;ity akin to
informal notice-and-comment rulemaking or a formal adjudication, en,titled to

Judicial deference pursuant to Chevron USA., Inc. v. N,
\ ron, U.S.A., Inc. v. Natural " -
Jense Council, Inc.'% ‘ Resources De

C. Engine M > 5s” i i
Distn'gtm" anufacturers Ass’n v. South Coast Air Quality Management

The Court decided Engine Manufacturers on April 28, 2004. At issue in this
CAA prf:en?ption case was the validity of the South Coast Air Quality Manage-
ment District’s requirement that operators .of “fleets” of vehicles purchase
spec1ﬁ<?d percentages of low emission vehicles to the extent such vehicles are
therW}se commercially available. The Court ruled, with only Justice Souter
dlssethng, @at §209(a) of the CAA prohibits the regional air quality district
from imposing such a purchase requirement.'”” The C ourt reasoned that there
was no basis for distinguishing between a requirement applicable to purchasers
of Yehlcles and an analogous requirement applicable to vehicle manufacturers

wh‘l‘ch the Court reasoned would plainly be preempted. Each, the Court ruled is’
an “emission standard” falling within §209(a)’s prohibition on any state or ;;o-

104. See Ohio Edison Co.. 276 F. Supp. 24 a1 833 The oomre:
i i . - Supp. 2d at 833. The comments of a fed istri
court judge in a recent CAA case are more aptly directed: # federal distrie

This case h;ghh'ghts an abysmal breakdown in the administrative pro-
cess following the passage of the landmark [CAA}in 1970. For thirty-
three years, various administrations have wrestled with and. to a great
extent, have z_woided a fundamental issue addressed in the [CAA], that
15, at what point plants built before 1970 must comply with new air, pol-
lution stftndards: The [CAA] requires plants constructed after 1970 to
meet stnngej,nt air quality standards, but the Act exempts old facilities
from compliance with the law, unless such sites undergo what the lav;'
identifies as a “modification.” . . . By any standard, the enforcement of
the [CAA] with regard to the Sammis Plant has been disastrous

-« - [The Court finds that the EPA’s failures in enforcemel-lt.ci(;

not absolve Ohio Edison from liabilit d 4
b beolv y under a law that has always

105. 467 U.S. 837, 14 ELR 20507 1984); i ates :
315 2oy 2001 { ); see United States v. Mead Corp., 533 U S.

106. 124 8. Ct. 1756, 34 ELR 20028 (2004).
107. 1d. at 1764.
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litical subdivision adopting “any standard relating to the control of emissions
from new motor vehicles.”'™

To a large extent, this is not a remarkable ruling. The plain meaning of the
statute provides ample support for the resuit. A strong automobile emissions
standard preemption provision was not an incidental part of the CAA, when en-
acted in 1970, but instead something that the automobile industry worked hard
to get enacted in 1970.'% Nor given the potential reach of the lower court ruling
was the grant of certiorari here as untethered from traditional practices as were
the grants of review in both Alaska and Miccosukee. While there was no square
circuit conflict compelling Court review, it was at least a plausible petition, al-
though it was odd that the Court abandoned its normal practice of granting cer-
tiorari in this kind of complicated federal preemption case only after first askin
the Solicitor General to file a brief on the advisability of the Court’s doing so."*

The decision is nonetheless noteworthy for the Court’s willingness to treat as
so easy what is in fact a preemption issue that if closely examined, does at least
possess more shades of gray than suggested by the majority opinion. Had the stat-
ute at issue simply mandated a purchase of low emission vehicles, federal pre-
emption under CAA §209(a) could not have been gainsaid.'"" But the state law
took pains to impose no such requirement. Such purchases of low emission vehi-
cles were required under the state law’s terms only to the extent that the manufac-
turers chose to make such vehicles “commercially available.”'? The regional air
quality control district, accordingly, specifically ensured that the purchasing re-

quirement was not the functional equivalent of a manufacturing requirement.
The Court simply elided this significant discrepancy by way of ipse dixit'":

the prerogative of a majority opinion. The relative ease with which eight (all but
Justice Souter) of the Justices disposed of this twist in the case provides an in-
teresting contrast with the way in which the Court sharply divided in the other
CAA case, Adlaska, decided just a few weeks earlier. In particular, neither Jus-
tice Kennedy nor any of his three colleagues who joined his Alaska dissent
seemed to have been concerned at all about the obvious federalism implications
of the federal government’s preemption argument in Engine Manufacturers.
The federalism flags, raised and waved so prominently by their 4/aska dissent,
are nowhere to be seen in Engine Manufacturers.

In Alaska, the four Justices expressed outrage when the Court upheld EPA’s
prevention of a state from imposing a reduced pollution control standard.'"

108. Id. at 1763,
109. See LAazARUS, supra note 8, at 91-92,

110. See. e.g.. Bates v. Dow Agrosciences, Ltd. Liab. Co., 540 U.S. 1088 (2003).
111, 42 US.C. §7543.

112, Engine Mfrs., 124 S, Ct. at 1767.

113, Id. at 1763.

114. See Aluska Dep't of Envil. Conservarion, 124 S. Ct. at 990.
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The dls§e11t worked overtime to parse the statutory language to discover sutii-
cient wiggle room to allow the state jts untrammeled sovereignty and spoke
loud’l,)l/]zsibout .the need to trust states and not to worry about “a race to theplfolL
tom.. BL}t in Engine Manufacturers, when a state political subdivision wa.;
se;ekmg to 1mpose a more stringent standard and in effect proving the 4lask:

dissenters’ su.bstantive point that a race to the bottom will not necessarily occura
the same Justices quietly joined the preemption bandwagon in order to precludf;
a rr(z:‘(;g dto ttéle top. The “corpmergial availability” statutory language, available to
a © ; :i d(;ayst:;:ts ;1;113 ;l.lexr political subdivision with a modicum of flexibility,

D. BedRoc Ltd., Lid. Liability Co. v. United States!'®

Bngoc, decided March 3 I, 2004, concerned the meaning of the Nevada
Plttmaq Underground Water Act,'"” which authorizes patents of up to 640 acres
ofland in Nev.ada to applicants who successfully developed subterranean water
sources, provided that such patents reserved to the United States “all the coal
and other vz}luable minerals.”'® The specific question presented was whether
the reservation of “valuable minerals™ includes all common materials (such as
sand and gravel), without regard to whether the materials located on particular
!ands were valuable minerals at the time of the patent.'® A four-Justice plu 1
ity r.uled~ that such a federal reservation did not extend to sand and gravpel ;i;(;
distinguished a prior Court ruling under the Stock Homestead Raising Act'® on
Ehe ground t!:at the la}ter Act more broadly reserved “minerals” and not just
valuable mmgrals.”’“l Two Justices concurred, arguing that the two staujxteb
could not be fairly distinguished, and that stare decisis justified not overturnin .
the prior Cgurt ruling.'” The dissenters concluded that the two laws could nogt
be dwtlngulshed and the earlier decision should be controlling in the context of
;2: Ngv:itda Pittman Act as well. The practical effect of the rulj ng was a viéltory
e %1;1:?1 :; If)erﬁﬁerrg (:llllrts:sts, which are more likely to be interested in exploit-
Whgtever the result in BedRoc, the question presented—whether sand a d
gravel is a valuable mineral in a narrowly drawn federal law—would hardl}y

115. Id. at 1012,

116. 124 S. Ct. 1587 (2004).
117. Ch. 77, 41 Stat, 293 (1919).
118, Id. §8, 41 Stat. at 205,

19. 124 S. Ct. at 1590,

120. See 43 U.S.C. §$§291 et seq.; Watt W c o
20845 (1983), q.. Watt v. Western Nuclear, Inc., 462 U S, 36, I3ELR

121. 124 S. Ct. at 1595.
122, Id. at 1596.
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seem to be the kind of legal issue warranting the Court’s attention. The envi-
ronmental law question at issue in 4laska may not have been in the top 100
for just the environmental law field, but the issue in l?edRoc \youl‘d not likely
be in the top 100,000. The federal statute in question applies in only one
state—and not even a very populated one at that. Nor was thgre an existing
circuit conflict or even a realistic possibility of a future conﬂlct Qeve!opmg
(given that the state of Nevada is located within one fgdgral circuit). Finally,
the lower court ruling was not in tension with any exlstmg.C ourt precedent,
Quite the opposite. Those seeking Court review were arguing in favor of an
overruling of Court precedent.'” . o
Yet, notwithstanding all of these compelling reasons for denying certiorari,
the Court granted review, and BedRoc became 1 olf.only about‘ 75 cases t}le
Court heard on the merits out of the thousands of petitions for review filed with
the Court. My best guess for the Court’s action is that it reflects the importance
for several members of the Court of ensuring that public land laws are correctly
construed when necessary to place natural resources in private property owner-
ship. Otherwise, it is hard to perceive why this case warranteq review. Hence,
the smaller one views the significance of the legal issues posed in BedRo,c—anq
they are fairly small in the world of Court litigatlon—the more tl}e C(?un s deci-
sion to hear the case supports the proposition that a basic belief 1’n private prop-
erty ownership of natural resources is what drove the Court.s docket.‘ The
Court’s final opinion may well be correct on the merits—that is, of course, a
good thing—but the Court’s remarkable degi reto reach out apd hear this klpd of
case speaks volumes about the Court’s priorities and thinking about environ-
mental law.

E. U.S. Depariment of Transportation v. Public Citizen'* and Norton v.
Southern Utah Wilderness Alliance (SUWA)™?

The Court decided Public Citizen and SUWA near the enq of'the Term, on Jupe 7
and June 9, 2004 respectively, both unanimously reversing lower court rulings
that had been highly favorable to environmental pubhc interest groups tha_t had
initiated the litigation.'*® The two cases also both included National Env1r0n-
mental Policy Act (NEPA)" claims and continued the unbroken string of 14

NEPA losses for environmentalists in the Court. Not only have environmental-

123. See Brief for Petitioners at 48-50, BedRoc L.tdv. Ltd. Liab. Co. v, United States,
124 S. Ct. 1587 (2004) (advocating overruling of Wart, 426 U.S. at 36).

124, 124 S. Ct. 2204, 34 ELR 20033 (2004).
125. 124 S. Ct. 2373. 34 ELR 20034 (2004).

126. See Public Citizen v. Department of Transp., 316 F.3d 1002 (9th Cir. 2()()32)5;
Southern Utah Wilderness Alliance v. Norton, 301 F.3d 1217, 33 ELR 200

(10th Cir. 2002). ,
127. 42 US.C. §§4321-4370d, ELR Star. NEPA §§2-209.
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ists never won a NEPA case in the Court, but they have not even received a vole
of a single Justice on a NEPA issue decided on the merits after full briefing
since Kleppe v. Sierra Club,' decided in 1976,

No doubt, this remarkable string of losses reflects more than Jjust the Justices'
views of NEPA. The Solicitor General is well known to be strategic in selecting
cases for Court review. I am personally well aware from having worked in the
Solicitor General’s office of government decisions not to appeal adverse lower
court NEPA rulings to the Court to avoid the possibility of a significant NEPA
loss in the High Court, Environmentalists have likely also contributed to the
skewed record by unilaterally declining to bring cases to what appears to be an
unwelcome forum. To that extent, the pattern is somewhat self-perpetuating.

But it is not just the number of NEPA losses, but their unanimity that is strik-
ing. The Court’s rulings in each case are not at all unprincipled, but the legal ar-
guments were also not nearly as one-sided as the final votes suggest. The latter
strongly suggests that the Justices simply do not care very much about the
cases, or at least not enough to bother to tease out the nuances in separate con-
curring or dissenting opinions. The cases are low priority for the chambers,
which is likely why there is so little evidence of meaningful engagement. One
Justice is ass"ggned the opinion and the other Justices join, with little effort at
fine-tuning.'* In the Court, NEPA has remained throughout its existence onlya
wholly ordinary congressional enactment subject to inherently conservative
principles of statutory construction. Entirely divorced from the Court’s analy-
sis has been any concerted consideration of NEPA’s extraordinary ambition to
achieve radical changes in the way government does business and the implica-
tions of that congressional ambition to how it might be received in the fed-
eral courts.

Compare, for instance, the Court’s recent treatment of NEPA to that provided
by the U.S. Court of Appeals for the District of Columbia (D.C.) Circuit in the
nation’s first significant NEPA case, decided back in 1971 soon after NEPA be-
came law. In Calvert Cliffs Coordinating Committee, Inc. v Atomic Energy
Commission," the court of appeals considered a NEPA challenge brought by
environmentalists against the Atomic Energy Commission (AEC), claiming
128. 427U.S. 390, 6 ELR 20532 (1976). Justice Thurgood Marshall did file a sole dis-
sent from the Court’s per curiam opinion in Srrycker's Bay Neighborhood Coun-
cil, Inc. v. Karlen, 444 U S. 223, 10 ELR 20079 ( 1980) but the Court decided that
case based exclusively on the jurisdictional Pleadings and without the benefit of
full briefing on the merits. The Court’s willingness to decide that case on the mer-
its in that procedural posture, however, further demonstrates the lack of engage-
ment in the subject matter.

129. This is also my impression based on my recent review of the papers of Justice
Harry Blackmun, available to the public at the Library of Congress. In several of

the NEPA cases, the initial votes at conference were not unanimous, even though
the final opinion voting was.

130. 449 F.2d 1109, 1 ELR 20346 (D.C. Cir. 1971).
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that the AEC’s NEPA regulations failed to satisfy NEPA's demanding require-
ments for federal agency consideration of the environmental consequences of
their actions. In an opinion authored by Judge Skelly Wright, the court upheld
the challenge. But it was the truly stirring words of the court’s opinion, not its
bare holding, that remind one of the possibility of a very different judicial atti-
tude toward NEPA'*':

These cases are only the beginning of what promises (o become a flood of new
litigation—Iitigation seeking judicial assistance in protecting our natural envi-
ronment. Severalrecently enacted statutes attest to the commitment of the Gov-
ernment to control, at long last, the destructive engine of material “progress.”
Butitremainstobe seen whetherthe promiseofthislegislation willbecomeare-
ality. Therein lies the judicial role. . . . Our duty, in short, is to see that important
legislative purposes, heralded in the halls of Congress, are not lost or misdi-
rected in the vast hallways of the federal bureaucracy.’

This is an extraordinary statement by any court. But for those who know
Judge Wright's judicial opinions, it is an especially striking declaration. Judge
Wright was not known for favoring heightened judicial scrutiny of agency
action. He was, in fact, well known for advocating judicial deference to
agency decisionmaking.'*

Environmental law was one of only two areas of law in which Judge Wright
departed from his general policy of judicial deference (the other was civil rights
law). He did so because he understood the nature of environmental law. He ap-
preciated what makes environmental law, like civil rights law, particularly in
need of heightened judicial scrutiny to safeguard the interests of those less po-
litically powerful (whether racial minorities or unborn future generations).
Judge Wright intuitively understood the inherent, structural reasons why envi-
ronmental law is hard to make, maintain, and enforce over time, which is, in
turn, what prompted him to insist on such a substantial, engaged, and active ju-
dicial role.'**

The precise language Judge Wright used in Calvert Cliffs is especially re-
vealing. He intuitively appreciated the necessity for a “flood of litigation.”'>
He understood why such a flood in this context was not a negative occurrence,
as typically presumed in legal rhetoric seeking to avoid the floodgates of litiga-

tion. The flood about which Judge Wright wrote was a necessary part of a posi-

131. Irecently published an essay, upon which the discussion contained in this part of
the chapter is derived, which more fully considers Judge Wright and his insights
regarding the nature of environmental law and the role of judges. See Richard J.
Lazarus, Judging Environmental Law, 18 TurL. ENvrL. L.J. 201 (2004).

132, 449 F2d at 1111.

133, ARTHUR SELWYN MILLER, A Capacity FOR “OUTRAGE” 89 (Greenwood Pub.
1984).

134. Lazarus, supra note 131, at 206-08.

135, 449 F.2d at 1111.
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tive legal .transformation of the nation’s laws, Hence, a “flood” became for
Judge Wright a “promise” and not a threat '

Judge Wright’s language in Calvert Cliffs reflected the remarkable nature of
a law like NEPA as well as the necessity of a vigilant Judiciary if NEPA’s pur-
posesare to be achieved over time. He implicitly understood the substantial po-
lmc‘aI obstacles that invariably stand in the way of congressional enactment of
environmental laws, which is why a law like NEPA occurred only at “long
la§t. Judge Wright understood that the difficulties associated with the cre.
ation of environmental law in the first instance do not disappear instanta-
nf:ously upon their statutory enactment. As [ have elsewhere contended,'*® en-
eronmenFal laws are radical and unsettling in their import. They questiox; tradi-
txpnal notions of “material” progress.'* They are inherently redistributional
disrupting settled economic expectations and generating enormous politicai
controversy.'* Further vigilance, including by the judiciary, is therefore nec-
essary, as Judge Wright stresses in Calvert Cliffs, for the “promise” of the stat-
utes to “become] ] reality.”¥! Judge Wright understood the political and eco-
nomic pressures that would naturally be brou ghtto bear on laws that sou ght to
Impose high costs on some for the benefit of others and how easy it is for such
laws and policliﬁs to be “lost or misdirected in the vast hallways of the federal
b'ureaucracy.” Judge Wright defined the Judicial role,'” in a manner de-
signed to a.“OW federal judges to guard against the possibility of just such a
bureaucratic diversion. “Therein lies the judicial role,” he proclaimed.'*
“Our duty,” he declared.'* .

The Couﬁ, ‘however, has never perceived environmental law, in general, or
NEPA, in particular, in the way articulated by the D.C. Circuit in Calvert C/i}‘ﬁ
Compare, for example, Judge Wright’s Calvert C liffs opinion to the views o%
one Qf the most prominent of the Justices today, Justice Scalia, who wrote the
optnion for the unanimous Court in SUWA. ' Here is what Justice Scalia wrote
soon before joining the Court in an obvious, yet nominally indirect reference to

136. Id.

137. Id.

138. Lazarus, supra note 131, at 208.
139. 449 F.2d at 1111,

140. Lazarus, supra note 8. at 24-28,
141. 4499 F2d at 1111,

142, Id

143. Id.

144. Id.

145. 1d.

1 . & y p )
46 ”IIS dlSCllSSl(l[] of 'llSllCC SCdllZl n ﬂ]l]Culdl llle eXtent to Whlt,ll 1 contrasts
] g W gnt. d Pol “ < d4zarus,
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Cualvert Cliffs. Justice Scalia mocked what he described as the “judiciary’s long
love affair with environmental litigation.”"*” He contended that the judiciary
hrad been mistaken in providing broad citizen suit access to trigger judicial
oversight of environmental regulatory action. Nor did Justice Scalia shy away
from admitting the broader policy implications of his point of view:

Does what I have said mean . .. “important legislative purposes, heralded in the
halls of Congress [can be] lost or misdirected in the vast hallways of the federal
burcaucracy?” Of course it does, and a good thing, too . . . . [L]ots of once-her-
alded programs ought to get lost or misdirected, in vast hallways or elsewhere.
Yesterday’s herald is today’s bore."*®

Justice Scalia, like Judge Wright before him, understands the implications of
the nation’s environmental laws. But while Judge Wright saw an occasion
within environmental law for legal evolution and accommodation, Justice
Scalia perceives environmental law as a destabilizing threat to be cabined. Nei-
ther Justice Scalia, nor anyone else on the Court who votes in similar fashion, is
against environmentalism or environmental protection laws per se. They are re-
acting not to the social values environmental laws express. They instead are
concerned about the kinds of laws and law making institutions that environ-
mentalism inevitably promotes.

By its nature, environmental protection law does in fact tend to redistribute
economic value, limit private property rights in natural resources, promote citi-
zen suit access to judicial review of agency action to prevent against the ten-
dency of government agencies to compromise away environmental protections
over time, promote centralized authority in federal administrative agencies,
and intrude upon the unimpeded operation of free market forces. The Justices
are correct about each of these tendencies. What the Court is missing is ade-
quate appreciation of the constructive nature of these tendencies in the fashion-
ing of legal safeguards for effective environmental protection.'*

In Public Citizen, this judicial attitude toward environmental law prompted
the Court to engage in a fairly perfunctory analysis of NEPA’s language in sup-
port ofaready conclusion that the federal agency in question need not prepare a
full environmental impact statement because of the limited nature of its regula-
tory authority over the activities that may in fact have a significant adverse ef-
fect on the natural environment. The Court’s analysis, as far as it goes, is
straightforward and unremarkable. But what is entirely missing is any appreci-

ation of the potential relevance of what NEPA was seeking to accomplish and
how that might bear on the Court’s highly simplistic model of governmental
decisionmaking. A central purpose of NEPA was to prevent federal agencies
from so easily passing the buck of responsibility for the environmental conse-

147. Antonin Scalia, The Doctrine of Standing as an Essential Element of the Separa-
tion of Powers, 17 SurroLKk U. L. REv. 881, 884 (1983).

148. Id. at 884, 897.

149. LAZARUS, supra note 8, at 132-37; Lazarus, supra note 131, at 215.
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quences of their actions by disclaiming any formal legal authori Certais
kinds of consequences. Indeed, NEPA was}ilntended togbroadel(l) rt]l:Z soc‘:)eprek;?::f
evant considerations that federal agencies took to embrace environmental tac-
L?;fotrtil:; lil}lloisgenzz:emde‘ agencies and then-existing congressional mandates had
Whether such a broader understanding of NEPA’s role would have caused
the Court to reach a different result in Public Citizen itself is not clear. The role
of the pres@ent, who is plainly not a federal “agency” within the méaning of
NEPA, provides a strong, narrowing justification for the outcome in that case
But what does seem clear is the potential harm that may be caused by the fairl :
looge a.nd broadly dismissive language used by the Court in Public Citizeny
which is not limited to the peculiar role that the president played in this one;
case. One of NEPA’s early accomplishments was not allowing agencies to
elu@e NEPA planning obligations by simply disclaiming authority to regulate
env1r9nmental consequences. The Public Citizen opinion, however, takes in-
sufficient account of that long-standing judicial precedent or of régulations
promulg'%ed by the Council on Environmental Quality expressing NEPA’s
breadth. ™ The upshot is that Public Citizen may prompt lower courts to
overread the Court’s ruling and to limit or even sweep aside important, settled
NEPA precedent. Had the Justices, like the court of appeals in Calver’t Cliffs
posgessed broader awareness of challenges presented by environmental iavs;
making, they might have taken more care in the writing of the opinion.

. While the Court in SUW4'5! similarly rejected a NEPA claim the most sig-
nificant loss for environmentalists during the entire October Térm 2003 wfs
Q1e Cf)urt’S broad ruling in SUWA4 concerning the nonreviewability of agenc
inaction affgcting the potential wilderness value of public lands. In SU Hgi ch
Court unammously ruled against a grass-roots environmental organiza‘tion
that had won in the lower courts in its effort to obtain judicial oversight of a
f'ederal agency’s failure to take adequate measure to guard against degrada-
tion of a potential wilderness area caused by significantly increased off-road
vghlcle (ORV)use. In ruling that the federal courts lacked jurisdiction to enter-
w@in such lawspits, the Court created a potentially insurmountable hurdle to en-
vironmental citizen efforts to bring lawsuits designed to make sure that statu-
tory ;Snd regulatory enyironmental protections are not, recalling Judge Wright’s
:rglr bulrl; a(f;lr\::; S éz{ s, “lost or misdirected” in the “vast hallways of the fed-

AIn FLPMA, Congress mandated that the DOI ensure that the suitability of
wilderness study areas for designation as wilderness areas not be impairec)i, 133
150. ffge’e?fic" t:)o C.F.R.§§1508.7 (defining cumulative impact), 1508 8 (defin-
151 124 S. Ct. at 2373,

152. 449 F.2d at 1111,
153. 43 U.S.C. §1782(c).
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yet the Court held in SUWA that environmentalists could not obtain review
where the DO failed to abide by that mandate based on agency neglect through
inaction rather than by “discrete agency action.”’** The wasting away of re-
sources through neglect, of course, is one of the leading threats to resource con-
servation and protection values. Formal discrete agency action need not occur
before great, irreparable environmental harm results. As demonstrated by the
facts of SUWA itself, such adverse consequences can result from the govern-
ment’s failing to prevent the actions of others, including thousands of persons
driving their ORVs on public lands. The Court’s rigidly formalistic approach to
administrative law, however, ignores the practical realities of environmental

protection planning.

The Court in SUWA further ruled that the comprehensive land use plans for
the management of these same public lands, hammered out after years of public
hearings and input by affected stakeholders and state governments, do not
amount to binding commitments enforceable in federal court. 33 The Court was
unmoved by the federalism claims of state governments that, complaining that
they had been relying on the enforceability of these plans to safeguard their sov-
ereign interests, found no sympathetic judicial audience in SU WA."*® The out-
rage expressed by Justice Kennedy’s Alaska dissent at the plight of the states
was not evident when the states were championing the concerns of environ-
mentalists rather than the complaints of regulated industry."’

Entirely absent from the Court’s analysis in SUWA was any appreciation of
the reasons why the federal courts, including the Court itself, had reformed
modemn administrative law decades earlier to make it easier for the intended
beneficiaries of regulatory programs, such as environmentalists, to enlist the
federal judiciary to guard against the tendency of federal agencies to fail to
comply with congressional mandates. The diffuse, noneconomic interests of
the environmental beneficiaries of congressional environmental protection
programs were paradigmatic examples of the kinds of concemns that justified
the federal court’s earlier lowering of the hurdles to obtaining judicial review of
claims that the executive branch was failing to heed congressional mandates. If,

154. 124 S. Cu. at 2380-81.

155. Id. at 2381-84.
156. See Brief of Amici Curiae of California, Colorado et al. at 4, Norton v. Southern
Utah Wilderness Alliance, 124 S. Ct. 2373, 34 ELR 20034 (2004) (No. 03-101):

Land use plans are the tool Congress has provided not only to manage
the public lands, but also to protect the States’ interests as neighbors and
hosts to the federal lands. Amici States must be able to rely on these
commitments when doing their own land use planning and resource al-
location. And they must be able to seek the assistance of the federal
courts to compel the federal land management agency to carry out the
land use plans it has duly adopted.

157. See supra notes 64-74 and accompanying text.
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Jurisdiction in the absence of a claim for executive privilege. According to Jus-
tice Kennedy’s opinion for the Court, the appellate court should instead have
given more weight to the executive branch’s claim of the burdens such a dis-
covery request would have on its decisionmaking process in considering
whether to hear a claim like this one for interlocutory relief. Only two Justices,
Scalia and Clarence Thomas, were willing to endorse the vice president’s far
more sweeping arguments concerning immunity from discovery. But while the
Court ultimately made no significant law one way or the other, the vice presi-
dent did win a significant political victory, which may well have been the only
reason the White House had favored Court review at all. The Court’s grant of
review avoided—by sheer delay alone—the possibility of the vice president’s
having to release potentially embarrassing documents before the presidential
election last November.'®*

111 Conclusion

October Term 2003 was an extraordinary year for environmental law in the
Court. Notwithstanding the Court’s own shrinking docket, the Justices granted
review ina remarkably high number of environmental law cases. Even more re-
markable, however, was the skewed nature of the Court’s environmental law
cases. The Court granted review exclusively at the behest of those who claimed
that environmental protection laws were too demandin g rather than not de-
manding enough and often without applying the rigorous standards of
precedential importance normally required for a grant of certiorari. Even when,
moreover, the Court ultimately rejected the more sweeping arguments made by
the petitioners in several of those cases, the Court was often strikingly generous
(as in Miccosukee and Cheney) in providing the petitioners with further oppor-
tunities forrelief on remand. The Court’s most significant decisions on the mer-
its, moreover, uniformly favored those who favor less-stringent environmental
protection requirements.

Nor, apart from the high number of cases, does October Term 2003 appear
aberrational. These same trends are generally evident throughout modern envi-
ronmental law’s past several decades in the Court. The explanation for this
trend is, at bottom, however, not rooted in any hostility toward environmental-
ism or environmental protection law. It is more fundamentally traceable to the
Court’s general failure—extending from the more liberal to the more conserva-
tive ends of the spectrum of Justices currently on the Court—to appreciate the
nature of environmental law and the concomitant demands for legal evolution.
The result has been the Court’s stifling rather than its promoting of constructive
legal change in the fashioning of the nation’s environmental laws.

164. On remand, the D.C. Circuit ordered the complaints dismissed. The court held
that the Federal Advisory Committee Act did not apply. See In re Cheney, 406
F.3d 723 (D.C. Cir. 2005).
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Seygral decades ago, Judge Wright boldly declared the “judicial role.” “our
dpty, "in the fashioning of a new generation of laws desi gned to protect ihe na-
tion’s and ultimately the world’s natural environment.' If the courts have
_mea:sured by Judge Wright’s aspirational standards, fallen short, legal academ:
ics hke!y bear some responsibility for that result. The Justices are ultimate]
generallst_s, not specialists, and the extraordinarily wide-ranging nature of theg
work fiemes them the perspective necessary to apprehend the nature of an
emerging area of law like environmental law.

ngem must [ie the academic’s role. Our duty. What environmental law aca-

cific l(?gal issues before the Court relate to broader evolutionary trends related
.to envn‘romnental law making, there is little reason for hope that the Court ’s role
i environmental law can become more balanced and less skewed Given that
the Court is likely to have several new members in the next few yea'rs the need
for such scholarship and effective advocacy is now more pressing than’ever.

—

165. Calvert Cliffs Coordinating Comm’n v Atomic Ener ’ 09,
. rgy C .

F111, 1 ELR 20346 (D.C. Cir. 1971), rommn HIE.2d 09,
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