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THE TWO FACES OF GOVERNANCE: 

RESPONSES TO LEGAL UNCERTAINTY IN U.S. FIRMS, 1955 TO 1985" 


John R. Sutton Prank Dobbin 
University of California, Santa Barbara Princeton University 

Recent neoinstitutional analyses have associated the rapid diffusion of due- 
process governance mechanisms in the American workplace with government 
pressure for equal employment opportunity and afirmative action. We car? 
the argument forward in three ways. First, we focus on grievance procedures 
and employment-at-will clauses to show that the legalization process pro- 
duces both rights-enhancing and rights-negating rules. Second, we focus on 
the private for-profit economic sector to test more effectively the efficiency 
and labor-control theories that have fared poorly in previous neoinstitutional 
studies. Third, we explore the interactions among personnel professionals, 
lawyers, and the state in the adoption of legalistic governance mechanisms. 
Results sustain the neoinstitutional arxument, but also offer new supportfor 
efficiency and labor-control hypotheses. 

In the 1980s, writers in the business and an increasingly highly skilled and mobile la- 
management literature began to remark bor force and to forestall the formation of 

on the growing trend toward legalization of unions (Ewing 1989; McCabe 1988, chap. 2; 
the employment relationship. "Legalization" Westin and Feliu 1988). Sociologists have 
in this case refers to the use of law-like rules been more interested in the empirical dimen- 
and practices-typically grievance proce- sions of this trend and have analyzed differ- 
dures-to settle disputes within the work- ent aspects of legalization-not just the dif- 
place. Policies of this sort have long been fusion of grievance procedures (Dobbin et al. 
standard for union workers, but this new 1988; Edelman 1990; Sutton et al. 1994), but 
wave of legalization is aimed primarily at also the renaissance of internal labor markets 
nonunion, white-collar employees. Manage- (Dobbin et al. 1993), the creation of affirma- 
ment writers have legalization-as tive-action policies and offices (Edelman 
an enlightened strategy to gain the loyalty of 1992), and the professionalization of em-

ployment-relations policy (Edelman, Abra- 
* Direct all correspondence to John R. Sutton, ham, and Erlanger 1992). 

Department of Sociology, University of Califor- This stream of sociological research flows 
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account, by contrast, emphasizes the national 
polity as the source both o f  the new image o f  
workers and o f  legalistic models for organi- 
zational governance. More specifically, neo- 
institutionalists argue that increasing govern- 
ment concern for employee rights in the late 
1960s and 1970s-expressed through equal 
employment opportunity legislation, affirma- 
tive-action orders, and court decisions at the 
federal and state levels-raised considerable 
uncertainty among employers about the le- 
gality o f  their personnel practices and en-
couraged the adoption o f  law-like gover- 
nance policies as symbolic demonstrations o f  
compliance. It is important to recognize, 
however, that government mandates called 
for no specific changes in organizational 
governance (Skrentny 1996). Thus the neo- 
institutional account emphasizes the mediat- 
ing role o f  the human relations professions- 
these professions construct standards o f  
compliance with ambiguous government 
mandates and disseminate recipes for orga- 
nizational governance. 

Empirical support for the neoinstitutional 
argument is now rather strong. Studies con- 
verge on three broad points. First, diffusion 
patterns o f  specific governance policies show 
time-trends that correspond to the flow and 
ebb o f  federal equal employment opportu- 
nitylaffirmative action (EEOIAA) enforce- 
ment activities: Adoption rates rise in the late 
1960s and early 1970s, and in some cases 
decline in the 1980s when the Reagan Ad- 
ministration pulled back from the federal 
commitment to civil rights. Second, pressure 
for legalization emanates from the state: Or- 
ganizations that are closer to the public 
sphere are more amenable to legalization 
than others. Third, research has confirmed 
the intermediary role o f  the professions: Per- 
sonnel experts and labor lawyers indepen- 
dently construct the mandates o f  employ- 
ment-relations law in terms that enhance 
their professional authority, and organiza- 
tions with stable links to these professions 
are more avid adopters o f  due-process gov- 
ernance policies. These studies offer no evi- 
dence that legalization is driven either by e f -  
ficiency or control considerations. 

W e  carry the analysis o f  due-process gov- 
ernance forward in three ways. First, we 
show that legalization in the workplace has 
two aspects that reflect distinctly different 

governance strategies and images o f  the 
worker. Previous literature has tended to ac- 
cept uncritically Selznick's (1969) view that 
legalization is inherently inclusive and em-
powering (also see Nonet and Selznick 
1978). But Pfeffer and Baron (1988) have 
documented a counter-trend toward exclu-
sionary management practices, such as part- 
time and temporary employment, reduced 
benefits packages, home work, contracting 
out for services, and outsourcing production 
to foreign plants, that trade employee com- 
mitment for flexibility and reduced overhead. 
W e  identify a correlative practice-the "em-
ployment-at-will" clause-that uses legal 
language to declare the disposability o f  em- 
ployees. W e  argue that the legalization pro- 
cess produces both rights-enhancing and 
rights-negating rules, and we analyze the dif-  
fusion o f  each. 

Second, while previous studies have used 
broad samples o f  organizations drawn from 
several economic sectors, we focus on legal- 
ization in private for-profit firms. This allows 
more fine-grained tests o f  efficiency and la- 
bor-control theories, which are ill-suited to 
explaining the behavior o f  noncompetitive 
public and nonprofit organizations. 

Third, we offer more complex specifica- 
tions o f  the neoinstitutional model. Most 
prior studies have treated the effects o f  the 
legal environment and the influence o f  per- 
sonnel professionals and legal professionals 
as additive (Edelman 1992 is an exception). 
In this view, the state constructs the legal en- 
vironment and professionals interpret it to 
their own advantage. W e  argue instead that 
the legal environment is constructed through 
the interaction between shifting government 
policies and professional influence. 

Our empirical analysis focuses on two ex- 
amples o f  legalization: grievance procedures 
for nonunion salaried employees and employ-
ment-at-will clauses appearing in printed 
material aimed at workers. These represent, 
respectively, the inclusionary and exclusion- 
ary faces o f  employee governance. Nonunion 
grievance procedures are interesting because 
they are offered unilaterally by firms, they 
tend to be more open-ended than procedures 
specified in collective bargaining agreements, 
and they represent the most conspicuous area 
o f  growth in legalization. W e  focus on griev- 
ance procedures for nonunion salaried em-



ployees because workers in this group are 
presumably the most highly skilled and dif f i-  
cult to replace. Thus,  our analysis permits 
strong tests o f  efficiency and labor-control 
arguments. Employment-at-will ( E A W )  
clauses are statements published in employee 
handbooks, application forms, or other em- 
ployee material that explicitly declare the 
employer's right to discharge employees 
without having to show cause. While EAW 
clauses are legalistic in the narrow sense that 
they declare a formal rule, they are clearly 
contrary to the normative spirit o f  legaliza- 
tion as described by Selznick (1969). They 
award no rights to employees. On the con- 
trary, they explicitly deny employees any pro- 
prietary right to employment and reserve the 
right o f  arbitrary action for the employer. W e  
include EAW clauses in our analysis pre- 
cisely because they represent an alternative 
to due-process governance mechanisms and 
a repudiation o f  a wider scheme o f  legal 
norms. 

CONVENTIONAL ACCOUNTS OF 
LEGALIZATION 

Efficiency Theory 


The conventional rationalist view o f  organi- 
zations suggests that formalization o f  the 
employment relationship is driven by the 
logic o f  ef f iciency: Formalized personnel 
practices reduce uncertainty and increase e f -  
ficiency by  ordering decision-making au-
thority within the firm (Simon 1957) and 
stabilizing interactions with the environment 
(March and Simon 1958; Thompson 1967; 
Williamson 1975). More specifically, e f f i -  
ciency models suggest that employment-re- 
lations policies are adaptations to labor mar- 
ket uncertainty. Economists have argued that 
labor turnover costs create a strong incentive 
for firms to implement employment stabili- 
zation measures, especially when firms rely 
heavily on firm-specific skills (Doeringer 
and Piore 197 1 ; Schlichter 1961 ;Williamson 
1975). The most obvious strategy for reduc- 
ing turnover is to pay high wages (Becker 
1964), but Williamson (1985:256) suggests 
that governance policies, such as grievance 
procedures and internal labor markets, are 
also important. In this view, formalized gov- 
ernance is a supplementary, nonwage form 
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o f  compensation for investments in human 
capital. 

W e  have no direct measures o f  turnover 
costs or firm-specific human assets. Instead 
we approach these issues indirectly, focus- 
ing on organization size and industry-level 
labor market characteristics. Size is impor- 
tant because large organizations are more 
likely to need formal rules to govern work- 
place relations and are better able to afford 
the associated administrative costs. This ar- 
gument is supported by cross-sectional 
studies that find size to be associated with 
several types o f  procedural formalization 
(Blau and Schoenherr 1971; Bridges and 
Villemez 1991; Pugh et al. 1969). In addi- 
tion, economists suggest that size is a rea- 
sonable proxy for a wide range o f  relevant 
labor market variables: Employees in large 
organizations earn higher wages, receive 
more generous fringe benefits, hold their 
jobs longer, and have more firm-specific 
skills than do employees in small organiza- 
tions (Oi 1990). 

Our use o f  industry-level variables follows 
the arguments o f  Althauser (1989)  and 
Bridges and Villemez (199 1). Neoclassical 
labor economists assume that firm-specific 
skills influence the formation o f  internal 
governance structures only when external la- 
bor markets are unable to assure an adequate 
supply o f  workers with appropriate skills. 
Althauser (1989) concludes that the empiri- 
cal literature offers little evidence that firm- 
specific skills influence governance but 
strongly supports the influence o f  labor scar- 
city. Bridges and Villemez (1991) find some 
effects o f  firm-specific skills on the avail- 
ability o f  due-process governance, but also 
find strong independent effects o f  external 
labor markets. 

W e  focus on three features o f  industry- 
level labor markets. The first is wages: I f  
formalized governance is a supplementary 
form o f  compensation, governance struc-
tures should diffuse most readily in primary 
industries in which high wages are already 
the norm (Doeringer and Piore 1971). The 
second feature is capital intensity: Because 
jobs in capital intensive sectors tend to be 
difficult to disentangle and to monitor, firms 
in these industries are likely to adopt gover- 
nance policies to discourage employees 
from shirking or leaving (Bulow and Sum- 
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mers 1986:387). The third feature is em-
ployers' dependence on employees in high- 
status occupations: High status workers are 
by definition scarce and enjoy relatively nu- 
merous opportunities for interfirm mobility 
(Baron, Davis-Blake, and Bielby 1986:261), 
thus they more often have access to due- 
process governance structures (Bridges and 
Villemez 1991). 

Thus,  efficiency arguments suggest four 
hypotheses: 

H I :  Large firms adopt grievance procedures 
and EAW clauses more rapidly than do 
small firms. 

Hz:	The higher the average wage in an indus- 
try, the more rapid the diffusion o f  griev- 
ance procedures and EAW clauses. 

H3: Firms in capital-intensive industries 
adopt grievance procedures and EAW 
clauses at a faster rate than do firms in 
less capital-intensive industries. 

H4: Grievance procedures and EAW clauses 
dif fuse more rapidly in industries that 
have a relatively high proportion o f  em- 
ployees in prestigious occupations. 

It might seem incongruous to suggest that 
grievance procedures and EAW clauses will 
appear in the same sorts o f  firms, but this is 
exactly what a strict ef f iciency argument 
would predict.1 The logic behind this predic- 
tion is that firms that encourage long-term 
employment face the greatest legal risk- 
longevity o f  employment has been a key fac- 
tor in court decisions that have undermined 
the at-will employment doctrine. 

Labor-Control Theory 

To labor-control theorists, the overriding pri- 
ority o f  the firm, regardless o f  its stated 
goals, is to contain and appropriate labor 
power. Formal structures that effectively con- 
trol labor may in fact lead to economic inef- 
ficiency (Braverman 1974; Clegg and Dunk- 
erley 1980; Edwards 1979). Several writers 
have suggested that the private-sector U .S .  

We are grateful to J. Hoult Verkerke (per- 
sonal communication) for suggesting this argu- 
ment to us. 

economy can be divided into two subsectors 
with distinct forms o f  labor control: "Core" 
industries contain large, capital-intensive 
firms that depend on skilled workers; "pe- 
ripheral" industries contain small, labor-in- 
tensive firms that employ largely unskilled 
workers (Edwards 1979; Gordon, Edwards, 
and Reich 1982; Hodson 1978; Tolbert, 
Horan, and Beck 1980). Core firms imple- 
ment a cluster o f  formalized mechanisms- 
what Edwards (1979)  calls "bureaucratic 
controlH-that effectively constitute an inter- 
nal labor market. The point o f  these practices 
is not to allocate labor power efficiently, but 
rather to motivate workers, assure their loy- 
alty, and minimize voluntary separations by 
promising workers regular career advance-
ment and a range o f  extrinsic incentives. This 
leads us to a hypothesis that relates bureau- 
cratic control to legalization: 

H5: Firms with more elaborate internal labor 
markets adopt grievance procedures 
more rapidly, and publish EAW clauses 
less frequently, than do firms with less 
elaborate internal labor markets. 

To this point, labor-control and efficiency 
models are not demonstrably different (Gold- 
berg 1980). A distinctive feature o f  the labor- 
control model, however, is the argument that 
labor markets are segmented not only by  
skills, but by the ascriptive status o f  work- 
ers. Secondary labor markets, for example, 
are composed disproportionately o f  women, 
older workers, and racial minorities. Finally, 
labor-control theory also offers a distinct ar- 
gument about the role o f  unions. Edwards 
(1979:21) argues that nonunion firms are 
likely to create grievance procedures for their 
employees as part o f  a strategy designed to 
preempt unionization. Unionized firms prob- 
ably resisted EAW clauses as well, since the 
right o f  arbitrary discharge threatens union 
control over the seniority process. This sug- 
gests two more hypotheses: 

H6: Firms that draw on secondary labor mar- 
kets are slower to create grievance pro- 
cedures than those that do not,  and 
quicker to publish EAW clauses. 

H7: Unionized firms are more resistant than 
nonunionized firms to adopting griev- 
ance procedures and EAW clauses. 



THE NEOINSTITUTIONAL ACCOUNT 

Early formulations of neoinstitutional theory 
sought to explain organizational conformity 
with highly institutionalized, and therefore 
broadly legitimate, models of structure and 
practice (DiMaggio and Powell 1983; Meyer 
and Rowan 1977). This approach has been 
useful in explaining the diffusion of estab- 
lished institutional forms, but has been less 
successful in accounting for institutional 
change-an issue that requires greater atten- 
tion to interest and agency (DiMaggio 1988; 
Jepperson 1991; Perrow 1985). The present 
study offers an opportunity to address this is- 
sue. In general terms, neoinstitutional theory 
suggests that law-like rules of governance 
appear not as instrumental means to achieve 
managerial efficiency or to control workers, 
but rather as symbolic evidence that the firm 
is attentive to wider norms of equity and jus- 
tice. But how did legalization achieve insti- 
tutional status? 

Our analysis focuses on change in the le- 
gal environment, specifically the impact of 
equal employment opportunity and affirma- 
tive action (EEOIAA) law on U.S. employ- 
ers. In some instances, legal changes may be 
unambiguous and organizational responses 
are relatively straightforward (Fligstein 
1990), but this is rarely the case. Legal 
changes often carry ambiguous mandates, 
and standards of compliance are often un- 
specified (Carruthers and Halliday 1994; 
Suchman and Edelman 1994). Under these 
conditions, organizations do not simply re- 
spond to legal change; they help to consti- 
tute it. EEOJAA law and collateral legal 
changes invalidated the most egregiously dis- 
criminatory forms of personnel policy, un- 
dermined employers' right to hire and fire, 
and raised uncertainty about the kinds of 
policies that would henceforth be considered 
legitimate. By the late 1970s or early 1980s, 
legalized governance was institutionalized as 
a legitimate strategy for reducing uncertainty 
in the legal environment. 

To explain this institutionalization process, 
we build on DiMaggio and Powell's (1983) 
distinction between "coercive" and "norma- 
tive" isomorphism among organizations. We 
agree that the state and the professions are 
key agents of organizational change, but ar- 
gue that the DiMaggio and Powell model 
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must be respecified in two ways to account 
for legalization as a process. First, they de- 
scribe coercive isomorphism as conformity 
with presumably clear and authoritative gov- 
ernment mandates. We argue that the most 
important feature of U.S. employment rela- 
tions law is its ambivalence and ambiguity. 
Second, their discussion of normative iso- 
morphism tends to assume the existence of 
established professional groups with rela- 
tively secure charters over specific domains 
of organizational activity. Our analysis em- 
phasizes competition among professions to 
gain control over the emergent domain of 
employee governance. Finally, their account 
implies that the influences of the state and 
the professions are independent and addi- 
tive-in some institutional sectors the state 
is a dominant influence and in others the pro- 
fessions dominate. In our account, their roles 
are interdependent and mutually constitutive. 

We build our hypotheses on a more con- 
crete set of arguments about (1) salient de- 
velopments in EEOJAA law over the period 
of our study, and (2) the roles played by per- 
sonnel and labor-law professionals in the 
construction of the legal environment. 

The Role of the State 

The U.S. state has conventionally been 
viewed as "weak" and incapable of dictating 
the behavior of private actors, whether they 
are individuals or firms. Recent studies have 
revised that image (Hamilton and Sutton 
1989): Government in the United States has 
had a profound influence on the ordering of 
civil society, but that influence often works 
indirectly, through moral suasion and the 
manipulation of market incentives rather 
than through direct mandates. As research by 
Baron and his colleagues has shown (Baron, 
Dobbin, and Jennings 1986; Baron, Jennings, 
and Dobbin 1988), the U.S. federal govern- 
ment has influenced firm governance in this 
fashion at least since the 1940s. Our story 
begins later, with the surge of government 
interest in equal employment opportunity 
and affirmative action that began in the mid- 
1960s (Burstein 1985; Kohl 1985). 

We argue that shifts in the posture of the 
federal government toward enforcement of 
Title VII of the 1964 Civil Rights Act, as 
well as key court decisions in some states, 
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influenced the perceived attractiveness of le- 
galization to employers. Title VII by itself 
was probably not materially responsible for 
the spread of due-process mechanisms in the 
workplace. Title VII's nondiscrimination 
mandate was ambiguous and in important 
ways was contradicted by the parallel man- 
date for affirmative action issued to govern- 
ment contractors in Executive Order 11246 
(1965). The Equal Employment Opportunity 
Commission (EEOC), the agency created to 
enforce Title VII, had little real enforcement 
power. The Office of Federal Contract Com- 
pliance (OFCC), the agency charged with 
enforcement of EO 11246, had formidable 
power to revoke contracts, but failed for sev- 
eral years to develop compliance standards 
(Edelman 1992; Lempert and Sanders 
1986:378-79). 

Pressures for legalization increased after 
about 1972, when actions by all three bran- 
ches of government increased the potential 
for enforcing Title VII and EO 11246. In 
1970, the OFCC required federal contractors 
to file workforce statistics and affirmative 
action plans, making it possible for the first 
time to monitor progress in affirmative ac- 
tion. In 1972, Congress amended Title VII to 
give the EEOC authority to bring suit against 
employers in federal court. In 1971 and 1975 
the Supreme Court ruled in the cases of 
Griggs v. Duke Power Company (401 U.S. 
424 [1971]) and Albemarle Paper Co. v. 
Moody (422 U.S. 405 [1975)] that employ- 
ers were liable for the discriminatory effects 
of their employment tests, even if discrimi- 
natory outcomes were unintended. These de- 
cisions applied only to testing procedures, 
but they raised the specter of a pro-employee 
shift in the liability standard for employment 
discrimination cases generally. As a result of 
these and other changes, the legal environ- 
ment became more threatening to employers. 
The number of employment discrimination 
suits grew sharply after about 1972, and the 
volume of class-action suits multiplied (Don- 
ohue and Siegelman 1991). In addition, the 
focus of employment discrimination legisla- 
tion changed from "hiring" cases, involving 
rejected job applicants, to "firing" cases, in- 
volving claims of unjust discharge. The spot- 
light moved from blatantly segregated work- 
places to workplaces that already employed 
significant numbers of women and minori- 

ties, and Title VII became "a sort of implicit 
tort of wrongful discharge . . . for virtually 
all workers except white males under the age 
of 4 0  (Donohue and Siegelman 199 1 :1033). 

After about 1980 the legal environment 
changed again, but in somewhat contradic- 
tory ways. On one hand, the new Reagan Ad- 
ministration quickly put the brakes on civil 
rights enforcement (Days 1984:313-19), and 
enforcement against federal contractors of 
EEOIAA rules virtually halted (Edelman 
1992:1541).~On the other hand, a few state 
courts raised new uncertainties by undermin- 
ing the traditional common-law doctrine of 
at-will employment under which employers 
may discharge workers without cause.-courts 
in California were particularly aggressive in 
this regard. In three seminal cases-Tameny 
v. Atlantic Richfield Co. (164 Cal. Rptr. 839 
[1980]), Cleary v. American Airlines (168 
Cal Rptr. 722 [1980]), and Pugh v. See's 
Candies, Inc. (171 Cal. Rptr. 917 [1981])~- 
California courts broadened employers' li- 
ability for wrongful discharge and in some 
instances required employers to honor their 
own due-process governance procedures and 
implied promises of career employment 
(Jensen 1988). Note that these were not em- 
ployment discrimination cases. Indeed, 
plaintiffs tended to be White males with long 
records of service and regular promotions. 
But nonetheless, because they tended to tar- 
get core-sector employers and raised vexing 
questions about the legitimate grounds for 
dismissal, these cases dovetailed with con- 
temporaneous trends in employment-dis- 
crimination litigation. 

This argument suggests that rates of legal- 
ization are time-dependent, with changes 
corresponding to trends in EEOIAA enforce- 
ment and wrongful discharge litigation. Our 
data cover the period from 1955 to 1985, and 

* There were long-term effects as well, as an 
increasingly conservative Supreme Court pro- 
gressively narrowed the applicability of the 
Griggs and Albernarle decisions. Key cases in 
this regard are Price Waterhouse v. Hopkins (109 
S.Ct. 1777 [1989]), Atonio v. Wards Cove Pack- 
ing Co. (109 S.Ct. 2115 [1989]), and Lorance v. 
AT&T Technologies (109 S.Ct. 2261 [1989]). 

The Pugh case echoed a landmark Michigan 
case, Toussaint v. Blue Cross and Blue Shield 
(292 N.W. 2d 880, 115 LRRM [BNA] 4708 
[Mich. 19801). 
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we treat time-dependence in terms of period 
effects: 

H8: Adoption rates for grievance procedures 
are higher in the 1973-1980 period than 
earlier, and they decline again after 
1980; adoption rates for EAW clauses 
are higher in 1973-1980 period than ear- 
lier, and rise still higher after 1980. 

We offer two more substan'tive hypotheses 
about the role of the state in the legalization 
process, also in time-dependent terms. Fed- 
eral contractors were first required to submit 
affirmative action plans to the OFCC in the 
early 1970s, and inclusive governance poli- 
cies such as grievance procedures would 
have provided a simple and attractive means 
of demonstrating good-faith compliance. 
OFCC scrutiny offered no encouragement for 
exclusionary governance policies like EAW 
clauses, so we suspect that federal contrac- 
tors were indifferent, or perhaps resistant, to 
them: 

H9: Federal contractors show higher-than- 
average adoption rates for grit qance pro- 
cedures after 1972; their adoption rates 
for EAW clauses are average or lower 
than average in all periods. 

The legal climate in California probably 
encouraged the adoption of grievance proce- 
dures as well as EAW clauses, but only after 
1980: 

H,,: California employers show higher than 
average adoption rates for grievance pro- 
cedures and EAW clauses in the 1981- 
1985 period, but not before. 

The Role of the Professions 
While none of the federal or state policies we 
have reviewed mandated legalized gover- 
nance, legalization was encouraged by the 
drift toward a procedural rather than substan- 
tive interpretation of EEOIAA law. That is, 
courts and administrative agencies required 
employers to use personnel procedures that 
were demonstrably race- and gender-blind, 
but they tended not to require race- or gen- 
der-neutral outcomes. This procedural inter- 
pretation left employers with considerable 
room to improvise, but also added to their 
uncertainty as long as the legality of specific 

personnel practices could only be determined 
post hoc through litigation. It is at this point 
that the boundary-spanning activities of pro- 
fessional groups involved in labor recruit- 
ment and governance-specifically person-
nel administrators and labor attorneys-be- 
come crucial. 

The role of the professions as carriers of 
managerial ideologies and of legalization 
policies in particular has been noted for some 
time (Selznick 1969:9 1;Vollmer and McGill- 
ivray 1960). Here we draw on a study by 
Edelman et al. (1992) of the professional lit- 
erature on wrongful discharge to suggest a 
more complex pattern of influence. They ar- 
gue that personnel administrators and labor 
lawyers sought to establish secure jurisdic- 
tion over the domain of employment rela- 
tions, in part by dramatizing the perils of 
wrongful discharge law and offering court- 
proof recipes for compliance.  Based on 
analyses of appellate cases and articles in 
professional journals, Edelman et al. show 
that personnel experts and labor lawyers ex- 
aggerated the threat of wrongful-discharge 
litigation and encouraged employers to adopt 
proactive governance strategies. 

We extend the findings of Edelman et al. 
(1992) in two ways. First, we argue that pro- 
fessionals responded opportunistically, not 
just to wrongful-discharge law, but also to a 
much broader range of threats posed by EEO 
law, affirmative action rules, and the grow- 
ing case law on sexual harassment. In the 
early 1970s, several articles in the profes- 
sional personnel literature urged personnel 
administrators to use managers' uncertainty 
over standards of compliance as leverage for 
upgrading and formalizing the personnel 
function within firms (Froehlich and Hawver 
1974; Garris and Black 1974; Giblin and 
Ornati 1974). Literature aimed at personnel 
administrators, labor attorneys, and manag- 
ers recommended the adoption of legalistic 
governance mechanisms-including griev-
ance procedures (Ewing 1982; Gery 1977; 
Leap, Holley, and Field 1980; Linenberger 
and Keaveny 1981; Marino 1980; Soutar 
1981; Staudohar 1981; Thorp 1973; Westin 
and Feliu 1988) and employment-at-will 
clauses (Baskin 1987; Witt and Goldman 
1988; Youngblood and Tidwell 1981)-as a 
strategy to immunize firms against litigation. 
This suggests that firms in which personnel 
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and legal professionals are influential would 
be more likely to adopt these innovations. 

Second, additional findings from the study 
by Edelman et al. (1992) suggest that person- 
nel administrators and labor lawyers empha- 
sized different kinds of responses to legal 
uncertainty. They found that literature aimed 
at personnel professionals grossly exagger- 
ated the threat of litigation and encouraged 
preemptive measures-such as EAW 
clauses-designed to protect the employer's 
"right to fire." The legal literature was more 
conservative in its assessment of the legal 
threat to employers and was more likely to 
recommend fair treatment-including grie-
vance procedures-as the best preventive 
strategy (Edelman et al. 1992:68-69). We ar- 
gue that both groups promoted grievance 
procedures, but at different points: the per- 
sonnel profession has encouraged nonunion 
grievance procedures for several decades 
(Selznick 1969; Vollmer and McGillivray 
1960), but the legal profession seems to have 
weighed in later in response to growing le- 
gal uncertainty in the 1970s. More categori- 
cal differences are likely to appear in the 
case of EAW clauses. While Edelman et al. 
(1992) report that labor attorneys did not ac- 
tively support EAW clauses, we found evi- 
dence that, at least from 1955 through 1985, 
they were skeptical of the legal value of such 
clauses (Abbassi, Hollman, and Murrey 
1987; Baskin 1987; Condon and Wolff 1985; 
Steiner and Dabrow 1986; Winters 1985). 
Thus we suspect that although personnel ad- 
ministrators may have promoted EAW 
clauses, labor attorneys did not. 

These arguments suggest that personnel 
administrators actively supported grievance 
procedures earlier than did labor attorneys, 
and that support for EAW clauses came pri- 
marily from personnel administrators: 

HI,:  Firms with personnel offices show 
higher adoption rates for grievance pro- 
cedures in all periods and higher adop- 
tion rates for EAW clauses after 1972 
than do firms lacking personnel offices. 

HI2: Firms that retained outside labor attor- 
neys show higher adoption rates for 
grievance procedures after 1972; among 
these firms, adoption rates for EAW 
clauses are average or below average 
throughout the period of study. 

DATA AND MEASURES 
Sample and Data Collection 

Our sampling and data-collection procedures 
have been described in earlier papers (Dob- 
bin et al. 1993; Sutton et al. 1994). Here we 
present only the details that are relevant to 
the present analysis. 

Data are from a stratified random sample 
of 154 private, for-profit firms in three states 
(California, New Jersey, and Virginia) and 
seven industries (publishing, chemical manu- 
facturing, machinery manufacturing, electri- 
cal manufacturing, transportation, retail 
trade, and banking).4 Data were collected us- 
ing a survey instrument containing questions 
about organizational structure and demo- 
graphics, employment relations policies, and 
links to other organizations during the period 
from 1955 to 1985. These data were trans- 
formed into annual spells, yielding a data set 
with an N of 3,608 organization-years. We 
supplemented this organization-level data set 
with data on industrial and labor-market con- 
ditions (U.S. Bureau of the Census 1986; 
U.S. Department of Labor 1975-1987). 
Wages, benefits, and capital investments are 
measured at the national level by industry; 
data on workforce characteristics (employ- 
ment by race, gender, age, and broad occu- 
pational categories) are broken out by indus- 
try and by state. 

Measures 

Dependent variables. Two items on our 
questionnaire provide outcome variables for 
the analysis. Employers were asked when, if 
ever, they first (1) created a formal grievance 
procedure for nonunion, exempt (salaried) 
employees, and (2) published an employ- 
ment-at-will clause in material routinely dis- 
tributed to employees (including employ- 
ment applications, employee rule books, ori- 
entation materials, or other memos). We ana- 
lyze our data using event-history techniques 
(Tuma and Hannan 1984), and we treat adop- 
tion of grievance procedures and EAW 
clauses as separate events. 

These for-profit firms comprise a subsample 
of the data described in earlier papers. The full 
sample includes nonprofit organizations and gov- 
ernment agencies. 
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Figure 1 shows temporal patterns of adop- 
tion in the form of cumulative hazard plots. 
In event-history terms, the dependent vari- 
ables-adoption rates-are the continuous 
slopes of the hazard plots. Comparison of the 
two plots reveals different patterns of time- 
dependence. Grievance procedures had a 
foothold among nearly 10 percent of firms in 
1965, and by 1985 they had spread to about 
30 percent of firms.5 Diffusion occurred at a 
fairly steady rate-there is no evidence here 
that adoption rates were higher in the 1970s, 
as we hypothesized. EAW clauses took off 
slowly but diffused at an exponentially in- 
creasing rate: Fewer than 5 percent of the 
firms in our sample had published EAW 
clauses by 1970, and by 1985 they appeared 
in 29 percent. Thus, while the pace of diffu- 
sion differed markedly for the two innova- 
tions, by the end of the observation period 
they had penetrated our sample of firms to 
about the same degree. Note that while griev- 
ance procedures and EAW clauses are not 
mutually exclusive, they rarely appear to- 
gether: By 1985, only 11 percent of the firms 
in our sample had both grievance procedures 
and EAW clauses, and 52 percent had nei- 
ther; about 19 percent had grievance proce- 
dures but not EAW clauses, and about 18 
percent had EAW clauses but not grievance 
procedures. 

Independent variables. Efficiency hypoth- 
eses are operationalized using one firm-level 
measure-the ( log)  number of employees, 
which is an indicator of firm size-and three 
industry-level measures-the average wage, 
which is measured as the annual change in 
the ratio of total wages and salaries to total 
employees, capital intensity, which is mea- 
sured as the ratio of total capital consump- 
tion allowances to total wages and salaries; 
and dependence on high-skill, high-status 
employees, which is measured by the per- 

'The percentage figures mentioned here do not 
correspond to the hazard rates shown in Figure 1 ,  
in part because they are calculated using different 
bases. Percentages include firms that had griev- 
ance procedures before 1955 (no firms had EAW 
clauses at that time), as well as firms that were 
founded between 1955 and 1985 with either of the 
two policies in place at the time of founding. Haz- 
ard rates and subsequent analyses are calculated 
using only firms adopting either policy subsequent 
to founding and during the 1955-1985 period. 
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Figure 1. Integrated Hazard Functions for the 
Creation of Grievance Procedures and 
the Publication of Employment-at-Will 
(EAW) Clauses: Private, For-Profit 
Firms, 1955 to 1985 

centage of all workers who fall into the top 
two tiers of the standard nine-level occupa- 
tional scale (technical/professional and 
managerial/administrative employees). We 
first-difference the wage series to correct for 
an upward secular trend that appears in all 
industries represented in our study. Effi- 
ciency arguments suggest that all indepen- 
dent variables will be positively associated 
with the adoption of grievance procedures 
and EAW clauses. 

Labor-control hypotheses are tested using 
three measures. To measure the formation of 
internal labor markets (ILM), we use an ad- 
ditive index that shows whether in any given 
year the employer used written job descrip- 
tions, tests for employment, promotion tests, 
salary classifications, performance evalua- 
tions, job ladders, centralized hiring, or cen- 
tralized promotion and discharge. The ILM 
variable should have a positive effect on 
grievance procedures and a negative effect on 
EAW clauses. We use annual growth in the 
percentage female among workers, measured 
within industries by state, as an indicator of 
seconday labor markets. As segmentation 
theorists might predict, our early tests 
showed that percent female, percent Black, 
and percent over 65 are all highly inter- 
correlated. Percent female was most strongly 
associated with the adoption of grievance 
procedures, however, and is used here as a 
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proxy for secondary labor market status. As 
with the wage measure, we have calculated 
annual changes in percent female employees 
to control for secular increases across all in- 
dustries. The segmentation argument sug- 
gests that this variable will be negatively as- 
sociated with grievance procedures and posi- 
tively associated with EAW clauses. An in- 
dicator of unionization, coded 1 for firms 
with union contracts and 0 for nonunionized 
firms, permits a test of whether legalization 
is used by employers to resist unionization. 
Negative effects of unionization are expected 
on both outcomes. 

Neoinstitutional hypotheses suggest two 
kinds of effects: main effects of government 
EEOIAA policy, and interactions between 
government policy and organization attri- 
butes. We think that direct federal pressure 
accelerated the adoption of grievance proce- 
dures in the years 1972 to 1980 and might 
have led to a decline in adoption rates after 
1980. Figure 1 suggests that adoption rates 
for EAW clauses continued to accelerate 
through 1985. Our estimation model divides 
the adoption process into three periods- 
1955-1972, 1973-1980, and 1981-1985- 
with period-specific constants denoting 
shifts in the baseline rates of adoption. Fed-
eral contracting, location in California, ex-
istence of a personnel office, and association 
with a labor attorney are coded as binary 
variables (0,l). In general, we expect that 
most organization-level effects should ap- 
pear after 1972 in response to Title VII 
amendments and the Griggs decision. Fed- 
eral contracting is expected to have positive 
effects on grievance procedures and negative 
effects on EAW clauses; coefficients are 
likely to show strongest effects in the second 
period (1973-1980), and reduced effects in 
the third period (1981-1985), when the 
threat of aggressive federal enforcement of 
EEOIAA regulations receded. A positive ef- 
fect of location in California on both innova- 
tions is expected in the third period (1981- 
1985), in response to the Tameny, Cleary, and 
Pugh decisions. Because personnel adminis- 
trators were early sponsors of grievance pro- 
cedures, we should find a significant effect 
of personnel offices in the first period, be- 
fore the advent of EEO law. We expect a 
positive effect in the second and third peri- 
ods as well, but cannot anticipate when the 

effect was strongest. The effects of labor at- 
torneys on grievance procedures and of per- 
sonnel administrators on EAW clauses prob- 
ably appeared only after 1972, but we have 
no grounds to hypothesize whether those ef- 
fects were stronger in the second or third pe- 
riods. We anticipate no effect of labor attor- 
neys on the diffusion of EAW clauses in any 
period. 

Models 

Our hypotheses suggest three general types 
of effects: (1) effects due to population het- 
erogeneity, which are expected to operate 
without regard to period (efficiency and la- 
bor-control models); (2) period effects, 
which are expected to operate without regard 
to differences among firms (institutional hy- 
potheses about changes in federal enforce- 
ment efforts); and (3) interaction effects, in 
which differences among firms become im- 
portant only in certain periods (institutional 
hypotheses about federal contracting, loca- 
tion in California, and the influence of the 
professions). In an event-history framework, 
the appropriate specification is an exponen- 
tial piecewise model in the form: 

In this equation, r is the rate of transition 
between states j and k-in our case, the 
adoption of grievance procedures or EAW 
clauses-and the subscript p refers to one of 
three periods. Efficiency and labor-control 
hypotheses are represented by the term cqjg, 
in which x is a vector of variables and @ 1s a 
vector of coefficients. While the values of the 
variables in x vary across firms and over 
time, their effects (in @) are assumed not to 
vary across periods. The term Ojkpzprepre-
sents neoinstitutional hypotheses: z, is a vec- 
tor of causal variables and OF is a vector of 
coefficients for each period, including a con- 
stant. The direct effects of federal policy are 
represented by the constants in 0,6and z rep-
resents organizational attributes as they are 
observed within time periods. 

Because there is a constant term in qkand 
three period-specific constants in  Ojkp,the equa- 
tion cannot be identified. We estimate models in 
this form by constraining the constant for 1955-
1972 to equal 0. 
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Table 1. Maximum-Likelihood Estimates for Time-Dependence Models of the Adoption of Grievance 
Procedures: Private, For-Profit Firms, 1955 to 1985 

Model 1 Model 2 

Independent Variables Coefficient (S.E.) Coefficient (S.E.) 

Time-Independent Effects 
Constant -10.100"' (1.179) -9.159*** (.926) 

Number of employees (log) ,340"' (.140) ,328" (.137) 

Annual change in average wage .380 (.432) - -
Capital-labor ratio 4.399 (3.201) - -
Percent technical, professional, 

and managerial .102*** (.025) .105*** (.021) 

Internal labor market index -. 147 (.105) - -
Annual change in percent female -.I91 (.554) - -
Union contract -1.862"' (.586) -1.518" (.515) 

Period Effects, 1955-1 972 
Constant ,000 (.000) ,000 (.000) 
Federal contractor .44 1 (.632) - -

In California ,308 (.631) - -

Has personnel office 1.747" (.707) 1.208* (.525) 

Has labor attorney on retainer -1.000 (1.082) - -

Period Effects, 1973-1 980 
Constant 2.171" (.833) 1.407*** (.491) 

Federal contractor ,356 (.607) - -

In California -.297 (.658) - -
Has personnel office -1.452' (.641) -1.436* (.597) 

Has labor attorney on retainer 2.031"' (.629) 1.897*** (.588) 

Period Effects, 1981-1 985 
Constant ,747 (1.010) .000 (.000) 
Federal contractor 1.340* (.689) 1.586" (.602) 

In California 1.422" (.611) 1.611" (.554) 

Has personnel office -. 196 (.694) - -

Has labor attorney on retainer ,928 (.638) - -

Chi-square 77.75*** 65.41*** 

Number of spells 
Number of events 

Note: In both models, the constants for the 1955-1972 period are constrained to equal 0; in Model 2, the 
constant for the 1980-1985 period is constrained to equal 0. 

*p < .05 * *p < .O1 ***p < ,001 (one-tailed tests) 

RESULTS fects. The coefficients for firm size and per- 
cent technical, professional, and managerial 

Two models of the adoption of grievance employees are positive and significant, while 
procedures are reported in Table 1. Model 1 the coefficient for unionization is negative 
includes all hypothesized effects; Model 2 and significant. Four of the seven variables 
omits nonsignificant effects. Some efficiency in this group show no significant effect: wage 
and labor-control variables show strong ef- growth, capital intensity, formation of ILMs, 
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and change in the percentage female in the 
labor force have no association with the dif- 
fusion of grievance procedures. 

Hypotheses generated by neoinstitutional 
theory also fare well. As we predicted, adop- 
tion rates were significantly higher (net bf 
measured covariates) in the 1973-1980 pe-
riod than before or after. In Model l the con- 
stant term for 1955-1972 is constrained to 
equal 0,  which means that the baseline adop- 
tion rate for that ~ e r i o d  is the same as the 
time-independent constant. The constant for 
1973-1 980 is positive and significant, while 
the constant for 1981-1985 is not significant, 
indicating that during the Reagan Presidency 
federal influence on the adoption of griev- 
ance procedures dropped to its pre-1973 
level. Substantive measures of the legal en- 
vironment also show interesting results. The 
coefficients for federal contracting only par- 
tially conform to the hypothesis: The esti- 
mated effect is positive, but is significant 
only in the 1981-1985 period. California 
firms created grievance procedures more rap- 
idly than others in the sample, but only after 
1980; this fits our expectations exactly. Re- 
sults concerning the role of the professions 
contain some surprises. The coefficient for 
the personnel office variable is positive and 
significant in the first period,-suggesting 
strong early support for grievance proce- 
dures, but for the second period the coeffi- 
cient is significant and negative, and for the 
third period it is effectively 0. The effect of 
labor-attorneys is as anticipated: Firms that 
retained a labor attorney were significantly 
more likely to create grievance procedures 
only in the middle period of relatively strong 
EEO enforcement. 

Model 2 omits nonsignificant substantive 
variables and constrains the constant term for 
198 1-1985 to eaual zero. Elimination of 
noise from the equation changes the coeffi- 
cients little. Standard errors are smaller than 
in Model 1 for all variables; the period con- 
stant for 1973-1980 drops in magnitude by 
about one-third but remains strong and sig- 
nificant; and post-1980 coefficients for fed- 
eral contracting and location in California 
increase a bit. Likelihood-ratio tests show that 
there is no significant loss of fit in Model 2 
relative to Model 1. 

Table 2 shows results from models for the 
publication of EAW clauses. Despite the 

small number of significant coefficients (3 of 
22), the chi-square statistic shows that Model 
1 achieves a significant fit to the data. Effi- 
ciency and labor-control variables show no 
significant effects, and as expected there are 
no significant institutional effects prior to 
1973. There are no direct effects of federal 
EEO enforcement: The constant term for the 
1973-1980 period is positive as hypoth- 
esized but not significant, and the constant 
for the 1981-1985 period is effectively 0. 
This seems rather peculiar because, as the 
hazard plot in Figure 1 shows, diffusion rates 
for EAW clauses began to accelerate in the 
mid-1970s and continued to accelerate 
throughout the early years of the Reagan Ad- 
ministration, despite the decline in federal 
EEO pressure. 

Further results shed light on how this oc- 
curred. First, Model 2 shows that the con- 
stant term for 1973-1980 becomes signifi- 
cant when we drop the other nonsignificant 
variables from the equation, supporting our 
argument that employers perceived the legal 
environment as riskier during this period. 
Second, in the 1973-1980 period, firms with 
personnel offices were no more likely than 
other firms to publish EAW clauses, but af- 
ter 1980 the effect of having a personnel of- 
fice is impressive. Also as predicted, EAW 
clauses spread rapidly to firms in California, 
but only after 1980 when the legal environ- 
ment in that state became more hostile. As 
expected, links to labor attorneys had no ef- 
fect. These findings suggest that the diffusion 
of EAW clauses occurred in two phases. In 
the initial phase (1973-1980), they diffused 
among all sorts of firms, probably in re-
sponse to the general uncertainty created by 
EEOJAA law. Diffusion accelerated in the 
second phase (1981-1985), but the increase 
was concentrated in firms that faced the 
greatest apparent risk (those in California), 
and firms with direct links to agents of diffu- 
sion (those with personnel offices). 

We summarize by noting similarities and 
differences in these two sets of models. The 
major similarities are that, for both innova- 
tions, adoption rates rose across the board 
during the 1970s, and rose particularly in 
California during the early 1980s. This lends 
strong support to our fundamental argument 
that legalization in for-profit firms is driven 
by legal uncertainty: As the source of uncer- 
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Table 2. Maximum-Likelihood Estimates for Time-Dependence Models of the Adoption of Employ- 
ment-at-Will Clauses: Private, For-Profit Firms, 1955 to 1985 

Independent Variables 

Time-Independent Effects 
Constant 

Number of employees (log) 

Annual change in average wage 

Capital-labor ratio 

Percent technical, professional, 
and managerial 

Internal labor market index 

Annual change in percent female 

Union contract 

Period Effects, 1955-1 972 
Constant 

Federal contractor 

In California 

Has personnel office 

Has labor attorney on retainer 

Period Effects, 1973-1 980 
Constant 

Federal contractor 

In California 

Has personnel office 

Has labor attorney on retainer 

Period Effects, 1981-1985 
Constant 

Federal contractor 

In California 

Has personnel office 

Has labor attorney on retainer 

Chi-square 

Number of Spells 
Number of Events 

Model 1 Model 2 

Coefficient (S.E.) Coefficient (S.E.) 

-6.928"' ( 1.064) 6.075"'  (.449) 

,072 (.123) - -

-0.088 (.360) - -

,259 (3.170) - -

,029 (.O 18) - -

.08 1 (.089) - -

-0.025 (.629) - -

,406 (.389) - -

,000 ( 000) ,000 (.000) 

-.I 18 (1.371) - -

-9.61 8 (10.900) - -

,039 (1.386) - -

-9.71 (15.100) - -

1.311 (.961) 1.581" (.549) 

-1.685 ( 1.076) - -

-.007 (.735) - -

,822 (.682) - -


-1.487 (1.105) - -


,233 (1.089) ,000 (.000) 

,247 (.397) - -

,830" (.344) ,783" (.329) 

2.459"' (.749) 3.527"' (.495) 

,066 (.399) - -

136.7"' 117.24"' 

3,269 3,269 
50 50 

Note: In both models, the constants for the 1955-1972 period are constrained to equal 0; in Model 2, the 
constant for the 1980-85 period is constrained to equal 0. 

*p < .05 **p< .01 "* p < ,001 (one-talled tests) 

tainty changed, patterns of adoption shifted 
accordingly. Otherwise the two innovations 
moved along different paths. While adoption 
rates for grievance procedures were higher in 
large firms, nonunion firms, and industries 
that draw on high-status labor pools, the dif- 
fusion of EAW clauses was unaffected by the 

structural characteristics of firms or labor 
markets. Federal regulatory activity seems to 
have had some direct effects: In the 1981- 
1985 period, firms with federal contracts 
tended more than other firms to adopt griev- 
ance procedures, but they were indifferent to 
EAW clauses in all periods. Finally, results 
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show distinctly different roles played by the 
human relations professions. Personnel of- 
fices may have helped to popularize griev- 
ance procedures early on, but results suggest 
that from 1973 to 1980 they discouraged the 
adoption of grievance procedures. We are not 
sure how seriously to take this result because 
we find no other evidence that personnel pro- 
fessionals actively opposed grievance proce- 
dures. Clearly though, as the level of legal 
uncertainty rose in the mid-1970s, labor at- 
torneys replaced personnel administrators as 
the chief agents in the diffusion of grievance 
procedures. By contrast, personnel offices 
appear to have played an increasingly impor- 
tant role in the diffusion of EAW clauses, and 
labor attorneys had no impact. 

DISCUSSION 

We draw three broad inferences from our 
findings. First, while previous research has 
treated legalization as a unitary and highly 
normative phenomenon, the diffusion of 
grievance procedures and employment-at- 
will clauses suggests the emergence of two 
modes of legality in U.S. firms. Both are de- 
fensive responses to shifts in federal and 
state policies, but they imply different per- 
spectives on governance. One, exemplified 
by grievance procedures, is inclusionary and 
rights-generating; the other, exemplified by 
employment-at-will clauses, is exclusionary 
and rights-limiting. This contrast is sharp- 
ened by the observation that none of the 
public agencies in our larger sample reported 
publishing EAW clauses, and previous re-
search has shown that public agencies have 
adopted grievance procedures for their non- 
union employees much faster than have pri- 
vate firms. Thus, these two modes of legal- 
ity, and the exclusive and inclusive manage- 
ment regimes they symbolize, are defined in 
part by the reach of the state. But we do not 
want to overdraw this distinction. As we 
have pointed out, these two policies are not 
mutually exclusive in our sample; in fact 
they are statistically independent. We are not 
surprised that some firms implemented pro- 
gressive and regressive governance policies 
simultaneously, because firms can hardly be 
expected to make sharply discriminant re- 
sponses to a legal environment that is shift- 
ing and ambiguous. Our major point is that 

the menu of legitimate responses has 
changed over the last 20 years: Despite their 
procedural and political differences, both 
grievance procedures and EAW clauses de- 
fine the employment relationship in legal 
terms. 

Second, our results lend some new sup-
port to efficiency and labor-control theories 
of legalization: Large firms, firms that draw 
on more professionalized labor markets, and 
nonunion firms all established grievance 
procedures for their exempt employees at 
higher-than-average rates. The failure of 
earlier studies to detect effects of this sort is 
probably a result of the fact that they aggre- 
gated nonprofit and public-sector employers 
together with for-profit firms, thus obscur- 
ing any causal influences that might be 
unique to the latter. Our results suggest that 
employers in the for-profit sector adopt 
grievance procedures strategically to protect 
valuable employee assets and to forestall 
unionization. EAW clauses, by contrast, dif- 
fused without regard to firm size, develop- 
ment of ILMs, unionization, or labor-market 
characteristics. 

Our third and most important inference 
concerns the interactive influence of the 
state and the professions. Government pro- 
vided the original impetus for both forms of 
legalization. Initiatives by all three branches 
of the federal government circa 1972 de- 
clared an effective federal interest in equal 
employment opportunity, invalidated the tra- 
ditional rule of at-will employment in the 
cases of women and minorities, and raised 
uncertainty about standards of compliance 
with federal policies and judicial doctrine. 
When federal EEO enforcement activities 
declined in the early 1980s, courts in a few 
states, such as California, challenged at-will 
employment as applied even to White 
males. Our modeling strategy, which used 
time-periods as proxies for different en-
forcement regimes, undoubtedly oversimpli- 
fied the fluidity of the process. But the mod- 
els yielded convincing results: Analyses 
showed that federal pressure directly accel- 
erated adoption rates of both policies be- 
tween 1973 and 1980. More important, 
analyses showed that the boundary-spanning 
activities of the professions were contingent 
on shifts in government policy. Our results 
extend the research of Edelman et al. (1992) 
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by suggesting something like a "succession 
effect" in the relative roles of personnel ex- 
perts and labor lawyers. Personnel experts 
were the first to promote grievance proce- 
dures outside the collective bargaining con- 
text. Only later, as nonunion grievance pro- 
cedures became more common and the legal 
environment became more threatening, did 
labor lawyers become the main agents of 
diffusion. In the early 1980s, personnel ex- 
perts began to sponsor EAW clauses as a 
preemptive defense against lawsuits, while 
labor lawyers remained skeptical. Since that 
time, a few more court decisions have vali- 
dated EAW clauses as legal disclaimers (see 
the early cases cited in Baskin 1987:593-
94). If this trend continues, lawyers may 
take up the cause, perhaps once again be- 
coming more influential than personnel ad- 
ministrators. 

In terms of the two innovations studied 
here, it appears that personnel administra- 
tors were "explorers" and labor lawyers 
were "settlers." Of the two groups, person- 
nel administrators are less committed to le- 
gal norms and legal logic, and their mar-
ginal position in firms inclines them to em- 
brace unproven compliance recipes. The le- 
gal profession is, by nature, conservative 
and self-referential. Because their jurisdic- 
tion over the legal field is secure by defini- 
tion, labor attorneys have neither the incli- 
nation nor the incentive to be as adventur- 
ous as personnel administrators in propos- 
ing new governance policies. We cannot say 
whether this pattern can be generalized to 
other changes in organizational governance. 
We suspect, however, that our findings are 
relevant for debates about the role of inter- 
est and agency in the construction of the le- 
gal environment and the institutionalization 
of new organization practices. The findings 
suggest that institutionalization can be con- 
ceptualized as a sequential process in which 
different sets of agents-each of which oc- 
cupies a different position in the organiza- 
tional field, has different stakes in the out- 
come, and controls different kinds of discur- 
sive resources-commit themselves to a 
given practice only at certain stages of the 
game. In the early stages, when the practice 
lacks legitimacy, semiprofessions like per- 
sonnel administration are important spon- 
sors because they act opportunistically and 

are relatively unconstrained by professional 
orthodoxy. More thorough institutionaliza- 
tion, signified by the achievement of taken- 
for-granted legitimacy, seems to require the 
sponsorship of mature professions like the 
law. The "settlers' " role is to theorize Drac- 
tices as integral parts of the organizational 
field in which they are the dominant actors. 

Finally, our analysis contravenes conven- 
tional views of the U.S. state as weak and in- 
capable of ordering the "private" behavior of 
firms and citizens. As recently as 20 years 
ago, U.S. employers took for granted their 
unfettered authority to discharie employees 
and saw no need to state it explicitly. Today 
that authority is contested, and is thus more 
often articulated in formal legal terms. The 
legalization of managerial authority has been 
encouraged by the state, but not in a straight- 
forward way. While the federal government 
seldom mandates the use of specific organi- 
zational practices-unlike, for example, the 
more statist regulatory regimes of France 
and Germany-it has nonetheless developed 
a formidable regulatory apparatus that gen- 
erates models of organizational compliance 
through an iterative process. Legislation and 
court decisions establish broad guidelines 
for behavior, and professional agents advise 
firms on the design of practical compliance 
strategies that are in turn reviewed by courts 
and administrative agencies. Once approved, 
these strategies are interpreted as recipes for 
compliance by other organizations and sub- 
sequent policy makers (Abzug and Mezias 
1993; Carruthers and Halliday 1994; Dobbin 
et al. 1993; Edelman 1992). Thus, the com- 
pliance recipes devised by U.S. firms be- 
come powerful institutional models, just as 
do the solutions that are directly mandated 
by "strong" states (Meyer and Scott 1983). 
This iterative process has contributed to the 
evolving undkrstanding of the nature of 
workplace discrimination, and to the search 
for possible remedies (Burstein 1990). The 
emergent conception of employee rights and 
the construction of legalistic models of gov- 
ernance are products of that search, but we 
are reluctant to predict how far this process 
will go. Political support for individual 
rights is precarious, and as we have shown, 
legalization has both an inclusionary and an 
exclusionary face. Thus the future of legal- 
ity in the workplace is uncertain. 
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