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Looking past the 49 per cent cap

Many private firms with an appetite for foreign investment capital are forced to go hungry because of
Vietnam’s tight investment controls. However, some innovate private and government thinking can
deliver a variety of foreign shareholding options, writes RUSSIN & VECCHI

Foreign ownership of public companies
is restricted within the tight confines
of Vietnamese law. In fact, foreigners can
hold no more than 49 per cent of shares
in public companies and specific types
of public companies face even stricter
limits. For example, foreigners can hold
no more than 20 per cent of an insurance
company or bank, with some exemptions
for so-called “strategic investors”.

There is little room to explore inno-
vative ideas on limits within the current
legal framework. However, public com-
panies that have hit the foreign owner-
ship cap have a few options to attract
additional foreign capital. The issuance
of preferred shares to foreign investors
is one possible solution. Under Vietnam-

ese law, preferred shares do not carry
voting privileges and do not appear to
count towards foreign ownership limits.
Nguyen Son, head of Market Develop-
ment at the State Securities Commis-
sion (SSC), has intimated that preferred
shares could enable enterprises to raise
capital without threatening existing
shareholders’ control of a company that
had reached its foreign ownership rate.
In fact, Vietnam’s stock exchanges do
not list preferred shares. They are only
available on the Over-the-Counter mar-
ket. While preferred shares are available
to companies that need additional for-
eign capital, it is an imperfect solution.
There is limited legal text to regulate the
interests, rights and obligations of a pre-

ferred shareholder. This, too, will pose a
challenge as the views of regulators will
be important.

This limitation on the percentage of
listed shares held by foreigners hinders
investment in Vietnam'’s public compa-
nies. This is also reflected in the total capi-
talisation value of the Hanoi and Ho Chi
Minh City exchanges amounting to just
$45 billion, far less than in neighbouring
Thailand ($460 billion), Indonesia ($427
billion) and the Philippines ($186 billion).
In reality, Vietnam’s bourses are unlikely
to catch up with regional rivals until they
open the door to foreign investors to par-
ticipate more actively.

According to the Wall Street Journal,
at least 10 of Vietnam'’s 30 largest listed
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companies are close to maxing out their
foreign share ownership limits. This lack
of room for foreign investors to manoeu-
vre is deterring new players from enter-
ing the market. The trend is graphically
illustrated by Le Anh Tuan, chief econ-
omist at Dragon Capital, who revealed
that an institutional investor had recently
planned to disburse $100-300 million
into Vietnamese stocks, but backed out
after realizing how limited the market op-
tions were for foreign investment.

However, there are signs that Viet-
nam is open to market reforms. Last
year, the SSC suggested allowing listed
firms to issue a limited percentage of
non-voting shares to foreign investors.
Under the SSC proposal, Vietham would
lift the foreign ownership cap in listed
companies from 49 to 59 per cent, with
10 per cent allocated to non-voting
shares. This would allow more foreign
investment, but assure that companies
remain under Viethamese control.

While this proposal has yet to be
implemented, in reality it would have
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little impact as it would only free up an
additional 10 per cent of shares in ordi-
nary public companies and not provide a
solution for restricted sector companies,
like banks and insurance companies.

A more effective solution is a new se-
curities instrument for foreigners, similar
to that available in Thailand that, like Vi-
etnam, limits foreign ownership in public
companies. These “non-voting deposi-
tory receipts” (NVDRs), offered to foreign
investors by Thailand’s exchange, are
similar to ordinary shares and offer en-
titlement to dividends and other rights.
However, these NVDRs are not voting
shares unless they are in the hands of
Thai investors. Most importantly though,
NVDRs allow foreigners to invest in listed
companies that have already reached
their foreign ownership limits.

The NVDR-type instrument model
would be a better choice for the SCC, as
the 10 per cent share limit would be un-
necessary and NVDRs would offer more
liquidity and demand than simple non-
voting shares.

In addition to NVDR-type shares that
revert to ordinary shares when sold to do-
mestic investors, Vietnam should consider
allowing public companies to offer non-
convertible non-voting shares. Found-
ers of new enterprises, particularly tech
firms, often wish to retain a voting major-
ity even after going public. Facebook's
Mark Zuckerberg, for example, maintains
a controlling share of votes because he
insisted on retaining an “irrevocable vot-
ing proxy” over the shares owned by
Sean Parker and a number of other major
Silicon Valley investors. In another ex-
ample, Internet giant Alibaba decided to
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leave negotiations to join the Hong Kong
Stock Exchange after the bourse refused
to relax its “one-share, one-vote” rule. Al-
lowing a dual-class share structure would
help Vietnam’s exchanges attract more
initial public offerings.

While adopting similar instruments
in Vietnam will require reform of legisla-
tive infrastructure, the country should
vigorously explore market reforms to al-
low for greater participation by foreign
investors. Last year’s SCC proposal while
modest, was a promising sign that Viet-
namese policy-makers are interested in
improving market access. An open dis-
cussion and exchange of ideas will help
promote and accelerate reform.

For further inquiries, please contact
us at: nhmnhut@russinvecchi.com.vn or
(848) 3824-3026.
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Russin & Vecchi was founded in Asia nearly
50 years ago to serve emerging economies. We
had an office in Vietnam from 1966 to 1975. Our
Vietnam practice reopened in Ho Chi Minh City in
1993, and our office in Hanoi opened a year later.
Cumulatively we have more than 30 years experi-
ence operating in Vietnam.

Russin & Vecchi's Vietnam practice serves Vi-
etnamese and foreign clients investing, financing,
and providing services in Vietnam. We advise cli-
ents on alternative structures available to become
established in Vietnam; we assist them to set up;
and, more importantly, we advise on ongoing
legal issues which arise as a result of operating
within the country.

In Asia, Russin & Vecchi also has offices in
Thailand and Taiwan.

We currently have four partners in Vietnam
and 20 Vietnamese qualified associates in Ho Chi
Minh City and Hanoi.



