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An Economic Perspective

Designing rules to deliver on 
environmental and energy 
goals and maximize their net 

social benefits requires rigorous analy-
sis. Regulators typically evaluate pro-
posed rules in a manner analogous to 
how businesses assess investment op-
portunities. Just as a business would 
estimate the profitability of a poten-
tial investment, a regulator estimates 
whether the benefits to everybody in 
society from a regulation exceed the 
costs borne by everybody in society. 

Three agencies with environmental 
missions — EPA, the 
Energy Department, 
and the Transporta-
tion Department — 
are responsible for 
nearly 90 percent of 
monetized benefits, 
and 80 percent of 
monetized costs, of all federal regula-
tions. 

These estimates are based on pro-
spective analyses published when a rule 
is issued. But how well have these rules 
worked in practice? Are we realizing the 
greatest public health benefits for our 
investment? While regulatory agencies 
have developed sophisticated methods 
for assessing the prospective benefits 
and costs of their regulations — draw-
ing on academic scholarship — they 
have lagged in the ex-post evaluation of 
regulatory performance. 

To address the above questions, we 
need to compare the outcomes under 
regulation — public health improve-
ment, firms’ costs, etc. — to what 
would have occurred in the absence 
of the rule. We can’t simply look at, 
say, ambient pollutant concentrations 
before and after a rule, because other 
factors, such as an economic reces-
sion, could occur at the same time as 
the rule’s going into effect. Doing so 
would risk conflating the impacts of 
the overall economy with the impacts 
of the regulation on pollution. 

Since economists cannot randomly 

assign regulatory status to businesses 
and populations like a scientist may 
assign treatment in a double-blind 
pharmaceutical drug trial, we employ 
statistical tools to ensure that we are 
estimating the specific impacts of a 
regulation. Just as the scientist com-
pares health outcomes between drug 
recipients (treated group) and placebo 
recipients (control group), the econo-
mist compares those “treated” by a rule 
to those who are not affected by the 
regulation but are otherwise similar. 

To illustrate this approach, con-
sider a recent analysis 
by Olivier Deschênes 
and colleagues of the 
nitrogen oxide cap-
and-trade program, 
which regulated NOx 
emissions at power 
plants and large man-

ufacturing facilities over the summer 
ozone season in 19 states starting in 
2004. Their analysis compared out-
comes — on NOx emissions, ambient 
ozone concentrations, premature mor-
tality, and medication expenditures 
— before and after 2004, during and 
outside the ozone season, and inside 
and outside the geographic coverage 
of the cap-and-trade program. Doing 
so allowed them to identify credible 
“control” groups that represented the 
no-regulation counterfactual. 

They found that the program re-
duced covered sources’ NOx emis-
sions by 40 percent, contributing to 
6 percent lower ozone concentrations, 
2,000 fewer deaths annually, and $1 
billion less in annual medication ex-
penditures. 

Retrospective evaluations of cap-
and-trade programs show that they 
typically deliver on their environmen-
tal goals at lower costs than originally 
projected. This finding illustrates one 
of the appealing characteristics of mar-
ket-based instruments — they provide 
the incentive for businesses to explore 
and exploit the lowest-cost pollution-

reduction strategies. Their ingenuity 
may identify a low-cost option that 
the regulator may not have considered 
in its prospective analysis of the rule. 

Let me identify three important 
lessons for rulemakers. First, they can 
plan for their retrospective evaluations 
of regulations during the rule’s design 
phase. Agencies can, when feasible, 
exploit their discretion in the design, 
coverage, and phase-in of a regulation 
to enable a rigorous analysis of the 
rule’s outcomes. Publishing a regulato-
ry evaluation plan in the preamble of 
proposed and final rules can promote 
public comment on the envisioned 
analysis and institutionalize its subse-
quent implementation. 

Second, regulators can develop a 
data collection plan of the key out-
comes for what would be the treated 
and control groups. This would re-
quire agencies to go beyond their 
norm — collecting data on regulated 
entities — to include information 
from those firms and populations that 
would serve as the control groups. Fi-
nally, the data collected and compiled 
by the regulator can be made available 
for external evaluation. This can lever-
age the resources and expertise among 
academic scholars and stakeholders.

A well-designed approach to regu-
latory performance evaluation can 
promote improvements in the design 
and implementation of rules. More-
over, such evaluations can build public 
confidence that regulations represent 
sound investments on behalf of the 
American people.
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Environmental Justice 4TH Edition

ace and socioeconomic status should not 
dictate the environmental health risks we face. 
Yet, too often this is not the case. The 
environmental justice movement seeks to avoid, 
minimize, and mitigate disproportionately high 
and adverse impacts on minority and/or 
low-income communities and to ensure that 
disadvantaged communities are engaged 
meaningfully in the environmental 
decisionmaking processes.

Environmental Justice: Legal Theory and Practice 
provides a thought-provoking exposition and 
comprehensive review of the complex mixture of 
environmental laws and civil rights legal theories 
that are central to this still-evolving area of law. 
The book, now in its 4th edition, includes all of the 
signi�cant cases and developments that have 
occurred since the prior edition. Readers will 
come away with a deep understanding of the 
dynamics of environmental justice and gain 
insight as to how best to address the issue 
through enlightened leadership in our 
communities, government agencies, state bar 
associations, law o�ces and legal services 
providers, law school clinics and academic 
institutions, and corporations.

“Professor Hill’s 4th edition is remarkable. The professor-cum-artist has provided his 
students with a veritable easel by which they will be enabled to paint a picture 
illustrating the environmental issues confronting us as a community, nation, and 
globe. I can envision Professor Hill’s students using his treatise, his easel, to not only 
depict the problems but to advocate for meaningful solutions. If America is to be, truly, 
great, there is a critical subset of factors of environmental justice concerns that must 
be remedied. Professor Hill’s treatise illustrates that environmental justice is the 
primary issue confronting us all in the 21st century.” 

—Pierre B. Turner, Judge, New York City Housing Court (ret.)


