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INTRODUCTION

In recent years, U.S. executive branch actions have led to the pcrcepti(m‘
that it is particularly hostile to international law, especially in thc‘ area of
human rights and humanitarian law. A series of high-profile U.S. decisions to
try to withdraw its signature from the ICC Statute and make side agreements
to undermine its application and to declare that the Geneva Conventions
don’tapply to the case of the conflict in Afghanistan, and thus to qctallmccs in

uantinamo, have given the impression of a country not committed to the
application of international law.! : N
~ On some other human rights issues, U.S. policy continues to adhcrfl to
Nternational legal standards and the United States has provided leaders 111P‘
on global human rights. Bush administration policy makers have been at tlL
forefront of pressures for world attention and action to the crisis in l)ar#tli )
Sudan. Some scholars have argued that the United States was careful to‘ :u t
I¢ to the norms of noncombatant immunity in the major combat phase 0
Ees 12003 war in the Iraq, and that the number of c}vnh)anbcasu’all] Searee

o rdat“’ely low, given the ambitious nature of the war W

“Oalition forces 1 take Iraqi cities.? At the same time, the SUP"Cm,C {(?tlll\rthlalnr
alft(})’ubg t US practice more in line with intcmfltional la}\' ()ncﬂ‘t:l;:;,Cm.dcd
indivig Prohll?lting the death penalty for juvcnflcs an.d forrmmn:S A e
Childrcu?ls',Fma“Y, on a whole series of issucs, m-cludmg, l\\ O]lcc witl;intt‘mi"
tiong] ln S fights, the United States is generally in comp l‘ilrl e elevant trea
tigs, W even in cases where the Senate has failed to ratlti\ t o on
the Elio A Xample, the United States has not ra‘tlﬁes}v :):;cn e dioigh
TS subyg 4ton of All Forms of Discrimination against

; ey
b compliance with most of its provisions.

Ities was as a
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These are the mixed signals that the United States is sending to the worlg
on human rights. But of the signals we send to the world, none are oy m]p‘,:
tant as our own human rights practices. And of the recent signals v have
sent, none is as grave as U.S. practice of torture and cruel and degryj,,,
treatment in Abu Ghraib, Guantdnamo, and Afghanistan. The United §;,, C‘:
was substantially in compliance with the prohibition of torture until late g,
mer 2002, when the first known cases of ill treatment of detainees at Gy,
tanamo occurred.* Starting in 2002 the United States has been in violatiop
of the prohibition on torture and cruel and degrading treatment. In a 24
memo, however, the Justice Department signaled a retreat from the mg
egregious forms of noncompliance. The McCain Amendment to the De.
tainee Treatment Act of 2005 prohibited cruel, inhuman, and degradip,

y
4

C

treatment of any individual in custody of the U.S. government. Finally, afte
the Supreme Court’s decision in the Hamdan v. Rumsfeld case, in July 2004
the Department of Defense mandated that their policies and practice comply
with Common Article 3 of the Geneva Convention, which calls for humane
treatment of all detainees. The executive, however, still claims the right 1o
engage in “extraordinary rendition” that is, the practice of turning US. de-
tainees over to other states known to use torture, a practice in violation of
international legal obligations. This chapter will explore why the United
States first violated international law on torture and then eventually brought
policy back in greater compliance with international and law.

Scholars of international relations and global civil society have long said
that the real test of international law and the power of transnational human
rights advocates will be their ability to limit the action of the most powertul
states. In the short term, this case illustrates a central point of realist theory
of international politics: Powerful states are able to disregard international
rules at will. In the longer term, however, this case shows that even the
United States is not above the reach of international human rights law that it
itself helped build.

The individuals who instigated the policy of noncompliance with the pro-
hibition on torture made some grave errors in perception and judgment.
They have misread the political realities of the current world and in doing so
have put themselves, the victims of their policies, and the legitimacy of the
U.S. government at risk. Most tragically, their misjudgment had dire human
consequences, not only for the victims of torture, but also for the youns
soldiers who were its direct perpetrators.

One of the basic tenets of the neoconservatives in the Bush administration
is a disdain and skepticism for international institutions and internationd
law.® But their ideological bias against the United Nations and internationd!
law led them to misunderstand the very nature of modern human rights [
and particularly the law prohibiting torture. They believed it was voluntin
and malleable. Second, they also discounted the possibility of significant !
ternational and domestic opposition to their policy, resistance that eventudll
made the policy so politically costly that it had to be altered.

International law prohibits torture absolutely. Under no Cil‘(lllnsl.ll“‘:
may states engage in torture. In 1980, a U.S. federal court judge summ <
up the customary international law prohibition against torture, declar™
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i “Fllc torturer has; b(:r:lomc)—llkc‘thc pirat_c and slave trader before
him—hostiS humant JEner ci : _eg‘cn}y o'f all mankind.”® The Torture Cop
sention 4ls0 grants universal juris iction in the case of torture. That is, under
(he treaty any statc has ll'lrISdlCtlor'l S e of torture if the alleged tor
reris present on its terrltqry. Umvcrsal ]u.rnsd.lgjtion provides for a system of
deccntfaliZCd cn.forc.cmcnt n any7nat10nal judicial system against individuals
who commit Of instigate .torture. I.n ot'her. words, any country that has rati‘_
fied the Torture Convention could m.prmc1plc indict and try U.S. individuals
reputed tO be rcspons1bl_e for torture in Irag or G_uanténamo Bay. The British
House of Lords rccogql.zed the um\fcrsal jurisdiction in the case of torture
when it allowed extradition procecdmg§ against General Augusto Pinochet
to g0 forward for torture t_:ha.t o'ccprrcd in Chile during the Pinochet regime
(1973_1990),8 Um.ve.rsal ]‘urlsdlcnon for torture and the high-profile use of
the universal jurisdlctlon in a handful of cases (such as the Pinochet case)
have made it clear that some enforcement of the prohibition on torture is
possible. U.S. policy makers have disregarded this possibility of decentralized
international enforcement for the violation on the prohibition on torture.
By misunderstanding these political realities, the Bush administration gave
the wrong advice and signals to operatives in the field. They led them to be-
lieve that they were operating under the cover of law when they were not.
They led them to believe that the power of the U.S. government could pro-
tect them from retribution. The U.S. government can and will certainly try
to protect individuals involved in torture from retribution, and it will succeed
in many cases. But it is unlikely to succeed in all cases. In other words, the
realists engaged in wishful thinking. They described a world as they thought
it ought to be, not as it actually is, and in doing so, they put themsclves, their

victims, and the very legitimacy of the U.S. government in harm’s way.

REALISTS, NEOCONSERVATIVES, AN D
INTERNATIONAL LAW

The foreign policy agenda of the Bush administration was guided by neo-
CQIISCrvative intellectuals, often in reaction to what they perceived to be the
failings of the realists such as Henry Kissinger. Neoconservatives critiqued
realists for being inattentive to the internal politics of states, and in particular,
for failing to be concerned with democracy and human rights. Also, contrary
to the realists, neoconservatives believed that U.S. power could and should
Ec used for moral purposes.” Realists on the other hand, believe that a

Prudent” understanding of self-interest rather than morality should drive
foreign policy, 10

tcn‘g’hat these differences between the realists and the neoconservatives .has
i obscure, however, is that both realists and ncocgnsgrm_twcs
national institutions.

s
Bl?:;i:ﬁ‘:fmmon'vicw abput interx?ational law am.j inter it
S ;thaif international law is not an effective l.cga sys L el
ere is nc e wishes of 2 hegemon. o argt.ltf -e interna-
tiong] 0 central authority in the international system to enfore -
W, enforcement will depend on political considerations and the actus
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distribution of power in the international system. Thus, th
national law exists and is complied with only when it is in
most powerful states to do so. Neoconservatives basically share the, [
and add to them an even stronger ideological bias against the U
tions, international law, and international institutions such as th
tional Criminal Court (ICC). Realists and neoconservatives beli
great power can violate international legal obligations withoyt
cost. Realism leads its adherents to believe that while internatiop,
be useful in dealing with other weaker countries, it does not bing
especially when their security is at stake. Thus, after 9 /11, the U
believed that it did not need to heed international law and limit its discretj,
in interrogations. This position was recognized by an official involved ip, f; )J:
mulating Bush administration policy on detainees. “The essence of th argy-
ment was, the official said, ‘it applies to them, but it doesn’t apply to us. 711
A former CIA lawyer said, “There are hardly any rules for illegal enemy cop,.
batants. It’s the law of the jungle. And right now, we happen to be the stron-
gest animal.”12

Neoconservatives in particular also believe in American exceptionalism.
“the idea that America could use its power in instances where others coulg
not because it was more virtuous than other countries.”'3 Because neocop.
servatives see the United States as exceptional and benevolent, they did no:
believe that international law and international institutions could or should
be used to constrain the United States. These ideas held by neoconservatives
are an important part of the explanation for why the Bush administration felt
able to violate international law on this issue.

In contrast to this realist and neoconservative view of international law,
constructivist theories explore the role of ideas and norms in effecting polit-
cal change. Constructivists believe that in today’s world international norms
and law, international institutions, and global civil society are part of the po-
litical realities of the modern world. Modern constructivists know that not
all law is equal-—some law is stronger than others. The prohibition against
torture, however, is a clear example of strong law. Even for this strong law to
be effective—it has to be backed up by some form of sanctions and imple-
mentation. Sanctions sometimes come from international bodies, but there
are also more decentralized forms of sanctions, through domestic courts,
for example. Global civil society has been very active is searching out tactics
that will impose some form of sanctions of violators of international human
rights standards. Constructivists pay attention to key developments in the
political realities of the world that the realists and neoconservatives me
because they believe that power only resides with wealthy and militarily
strong states.

Constructivism also reminds us that the key concept in the realist analys
“national interest” isn’t as obvious as the realists would have us l\L‘li.C\}\ ”“,i
very understandings of national interest are about highly contested belicts Jl‘\“‘Ll“
who we are as a nation, and what constitutes our interests. Many of the argt
ments in the debate over torture in the United States revolve around contest
notions of what constitutes the national interest. The realists acted as tl
the national interest was clear, but they encountered significant resistift

€y conclude

. ) imu
the Interesgg

of the
. )C“cfx.
Nited \d
& Imk‘nu
C’\'C that 2
S1gnificap,
a law may
hcgcmun{\
nited States

1\‘“5'*'1



BusH ADMINISTRATION NONCOMPLIANCE WITH THE PROHIBITION

19]
not just from civil society but from with

in thC SCCUrity
government itself.

APparatus of the U.sS

U,SICOMELL NCE WITH THE PROHTBITIG)
ON TORTURE AND CRUEL, INHU

MAN, AND
DEGRADING TREATMENT

A definition of compliance needs to ip
ior) but also what El;tey say (are they use it as justifica-
tion for behavior).** Thus the exami - compliance with the pro.
hibition on torture needs to look both at U.§ behavio

ont | . : r,and U.S. explanations
for and justifications of its behavior. What has made U §. practice so unset-

law. This
diation of
cak legal arguments that
a rhetorical fig leaf of a sort to justify

e of the U.S. decision not to apply the

he form either of direct repu
the law, or the form of justifying actions with such w.

they must be considered “cheap talk,”
noncompliance with the law. In the cas

Geneva Conventions to the conflict in Afghanistan, for example, even the legal

advisor in the Bush State Department immediately signaled that the position
was “untenable,” “incorrect,” and “confused !5
There are many

United States not to
mon in the internati
United States for flo
ficult treaty ratificati

reasons why we might expect a powerful state like the
be in compliance with international law. As the only hege-
onal system, it is difficult for other states to sanction the
uting the law. The United States also has particularly dif-
on rules, and an ideological tradition of isolationism and
skepticism about international institutions. As a federal system and a com-
mon law system, the United States may face additional difficulties with ratify-
ing and implementing international law, 16 A
But there are also reasons to believe that the United States might willingly
comply with international human rights law. The United States also has a long
liberal tradition of concern with human rights, a democratic regime that al-
lows for checks and balances by the judicial and legislative branch on excesses
of executive power, and a strong civil society, including many nong()vcn‘l-
mental organizations working on human rights and civil rights. Olona H'Jt!l.:l:
Way has argued democracies with these characteristics are more llkcl\y 'm-ltm;
ternal pressure to abide by their international treaty commitments, inc l:I\v
g 1°bbying, media exposure, and litigation. If these countries fail to w,m}‘ lu
€y are more likely to face sanctions from their dOl’nCS.th COllbtlt'uL‘lTL“ 5
father thap from the international community. Thus these 11'1tcrl1'~11 P“’“;“ﬁ ;
should Jeaq democracies to have higher levels of compliance with their
“OMmitmengg 17

Irst, it i . -omes easily
1SL, it is important to note that human rights char-lgc ne\lfer u;ni gt
> Quickly in any country. Previous studies of human rights ¢ umg.cg il‘] e
"inge of countries around the world found that virtually all countries -
Tesist ap

2 T e for change
d reject international and domestic criticism and pressur
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in their human rights violations. '8 For those who believe in “Americay excep
tionalism,” part of the story here is that the United States was not excepyg, 1
in its early reactions to international and domestic criticism and Pressureg

Similar to other cases in the world, the Bush administration first denieq ¢, at
ons were occurring, and tried to discredit those ind-

viduals and groups that brought attention the issue of torture.
Both international and internal pressures were brought to bear on g,

Bush administration and eventually did play a role in leading to some chang
in policy. Internal pressures were particularly important, especially pressye
from the judicial branch, and belatedly, from the U.S. Congress. Oppositiop,
also came from within the U.S. military itself, especially the legal professiop-
als within the military. This kind of opposition from within the military i
unprecedented and unique. No studies of human rights change in countries
around the world have previously identified that military itself as a force for
compliance with human rights law.
Any evaluation of compliance with the Torture Convention must look at
state policies with regard to torture, the actual occurrence of torture, and state
responses to reported incidents of torture. Policy change with regard to tor-
ture and cruel and degrading treatment did not occur voluntarily within the
Bush administration, or as a result of confidential internal critiques. Rather it
changed its policy as a result of relatively high-profile domestic opposition,
particularly from the U.S. Supreme Court.
While there is evidence that the United States condoned torture in U.S.
training programs in the past, there are important differences between the
past and present practices and justifications.'® Prior to 2002, high-level policy
makers did not explicitly justify practices that can be considered torture and
cruel, inhuman, and degrading treatment. In the 1970s, when members of
Congress learned of accusations that U.S. personnel were complicit with tor-
ture in Brazil and Uruguay through an AID program called the Public Safety
Program the executive agreed to close down the program.zo In the 1990s,
when critics found training manuals used at the Army School of the Americas
that advocated the use of the torture, the Pentagon decided to discontinuc
use of the manuals.?! But the Army did not discipline any of the individuals
responsible for writing or teaching the lesson plans, nor were any students
retrained. :
. Although the main pressure on the United States began after the publica
tion of the photqs of Abu Ghraib prison in April 2004, the use of torture and
crucl. and degrading treatment began in the detention center in Guantanamo
B?y in 2002. Mgny official reports and secondary literature document the
widespread practices of torture and cruel and degrading treatment directly by
gf.esr. tt;)t(l)f: :nnc(ii cprflrcsloalrlrgl&zz Perhaps never before in the history of dd“‘lf“\
! ; grading treatment has so much information bee?
available abf)uF the dlff.crcnt techniques used by specific individuals and units.
Much of this information comes from sources within the U.S. gm'cmnwnh
but tl?crg are also numerous reports from international nongovernment
organizations.

thn.thc P hOt,Os were first released from Abu Ghraib prison, officials
characterized it as isolated aberrant acts by a few low-level soldiers during .

any human rights violati
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A riod. However, since that time, reports fr ~
e ek
US- Pl'a‘:ti‘:c of torture an_d lnhumarf and degrading treatment is far ;fmﬁt
widespread and 1ong-sta.nd1ng, occurring not only in Abu Ghraib, but also in
other detention centers 1n Iraq,-ln Afghamstan, and in Guantinamo. A wide-
spread practice in mu.ltlplc locauo_ns implies an institutional policy, not human
cpror 2 The International COmmlttc.c of the Red Cross (ICRC) visited Guan-
-4namo in June 2004, and reported in a confidential report later made public
chat the military there had used coercion techniques that were “tantamount
to torture.” Spedﬁ_cau}’, the ICRC said its investigators found a system of “hu-
miliating acts, solitary cor}ﬁncmcnt, temperature extremes, use of forced

.tions.” “The construction of such a system, whose stated purpose is the
productiOD of intelligence, cannot be considered other than an intentional
svstem of cruel, unusual and degrading treatment and a form of torture.”?#
Continuing revelations of reports by FBI agents reveal ongoing use of prac-
sices that the FBI deems unacceptable, such as keeping detainees chained in
uncomfortable positions for up to twenty-four hours.?> There are still de-
bates about exactly which techniques constitute torture and which constitute
inhuman and degrading treatment, or about what the Geneva Conventions
mean when they refer to humane treatment. But there is no doubt that the
United States was not in compliance with its international legal obligations
with regard to humane treatment at least from 2002 to 2006.

Bush administration officials began offering explicit justifications and au-
thorization for torture to military and intelligence agencies, in a series of
now-public legal memos and reports prepared by the Department of Justice
and the Defense Department between August 2002 and September 2003.
These memos offered general signals about the need for and acceptability of
harsher interrogation techniques sent from high levels of the administration.
These general signals were then “translated” on the ground into a wide range
of techniques, some explicitly approved from above and many not explicitly
approved from above. By circulating the memos and reports but not issuing
executive orders, the top level of the administration was able to set policy
:thailc stljll retaining legal deniability about accountability for the effects of

t policy.

In these memos and documents, the Bush administration made three main
arguments that helped justify and authorize torture and cruel and degrading
treatment. The first was the argument that the Geneva Conventions did not
apply to the conflict in Afghanistan, and thus the detainees from that conflict
would not be considered prisoners of war, but rather illegal combatants. This
ficas.mn.is problematic with regard to the laws of war, but it carried with it
l;?lll’llt‘catmns that opened the door to torture. The Geneva Conventions ab-

cly protect any detainee from torture. Thus, a decision that the Geneva
mr::::_uot‘;s don’t apply. to a conflict could be uqdcrstood as saying th;t
i g erefore pcrrm.ttcd. That some U.S..soldlcrs; read these as 51%nths
77 Coom some .of their comments aqd testimony. Orfc membelr) 0 : ?
beled ‘m;npany said that the fact that prisoners in Afghanistan hadh ch a-
tributeq tomy combatants’ not subject to the Geneva Conventions had con '
an unhealthy attitude in the detention center.” «We were pretty
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much told that they were nobodies, that they were just enemy combaryy,. »
he said. “I think that giving them the distinction of soldicr i 1
changed our attitude toward them.”2¢ Military intelligence officials ‘md]‘?\Q
terrogators at Guantdnamo said that “when new interrogators arrive th“A]i
were told they had great flexibility in extracting information from dctllil]s.)
because the Geneva Conventions did not apply at the base.”?’ =
The second argument Bush administration officials made was about
definition of torture. Rather than actually say that they supported the use of
ous efforts to reinterpret the definitions of toryye
tions under the Geneva Conventions and the Tor.

ture Convention so that the United States could use the interrogation tech.
niques it wanted. The Bybee memorandum of August 1, 2002, written at the
request of Alberto Gonzales, attempts to use a definition of torture that ig
outside any standard definition. First, it suggested that “physical pain amount-
ing to torture must be the equivalent in intensity to the pain accompanying
serious physical injury, such as organ failure, impairment of body function, or
even death.” Nowhere in the history of the drafting of the Torture Conven-
tion nor in U.S. legislation implementing the Convention does the idea ap-
pear that to be counted as torture, the pain must be equivalent to death or
organ failure. Second, the Bybee memorandum said that in order to qualify
for the definition of torture, “the infliction of such pain must be the defen-
dant’s precise objective.”?® The Bybee memorandum attempts to create such
2 narrow definition of torture that only the sadist (i.e., for whom pain is the
“precise objective”) that engages in a practice resulting in pain equivalent to
death or organ failure is a torturer. In other words, the memo creates an ab-
surd and unsustainable definition, a definition contrary to the language of the
law and common sense.

The third argument was about the president’s a
certain circumstances. The memos relied on a contro
position about the president’s role as commander in chief of the
to argue that the president had the authority to supercede intern
domestic law and to authorize torture. Again, this runs contrary to the
language of the Torture Convention, which says that “No exceptional cir-
cumstances whatsoever, whether a state of war or a threat of war, interna
political instability or any other public emergency, may be invoked as a
fication of torture,” and “[a]n order from a superior officer or public aut
may not be invoked as a justification for torture.”

Because these three arguments were so central to the gov
one way to trace progress (or lack thereof) on U.S. compliance wit
hibition on torture is to trace the history of these three arguments Of J©
cations: 1) non-applicability of the Geneva Conventions; 2) unconvention?
definitions of torture; and 3) the president’s authority to authorize torture-

Bush administration policy makers decided to ignore the fact that the
United States had clearly accepted a strong international legal obligation 1"
to torture and had implemented that obligation in our domestic law
United States had ratified two treaties that clearly state its intcrnati()m] lt‘?“[
obligation not to engage in torture and inhuman and degrading n-c‘mm‘ﬂ\
under any circumstances. Not only that, but the United States Was decp

torture, they made strenu
and to redefine our obliga

bility to order torturc in
versial constitutional
armed forces
ational and
plain

justi-
hority

ernment’s case,
h the pror
justil

1C
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wolved in the process of Fira&mg tthe treaties. U.S. delegates worked to
ake the trcaty.more 'pr§c1§e .and e.nforceablc, and clearly supported treaty

rovisions on universal ]ur.lsdlctlon with regard to torture 2 The administration
£ George H. Bpsh S}lbmltth ic Frcaty to the Senate in 1990 and supported
atification. A bipartisan coalition in the Senate, including conservative Sena-
ror Jesse Helms, worked to ensure that the. Senate gave its advice and consent
o ratification. The Senate Foreign Relations Committee voted 10-( to re-

ort the Convention favorably to the full Senate. When she spoke in support
of ratification, Senato_r Nancy Kassenbaum, Republican from Kansas, said “I
believe we have nothing to fear about our compliance with the terms of the
treaty. Torture is simply not accepted in this country, and never will be.”30

Despite this history, th.e. memos written by Bush administration lawvers

justifying the use of harsh interrogation techniques reveal no principled com-
mitment to the prohibition on torture. The concern throughout is with how
to protect U.S. officials from possible future prosecution, not about how to
adhere to the principles of the law. The memos read like the defense attorney
briefs for a client accused of torture, rather than expert advice on the gcnef—
ally accepted understandings about international law. It was not until twenty-
nine months after the first memo, in a memo prepared explicitly for public
consumption just before the confirmation hearing for Alberto Gonzales as
attorney general, does the government state: “Torture is abhorrent both to
American Law and values and to international norms.”3!

OPPOSITION TO BUSH ADMINISTRATION
NONCOMPLIANCE WITH INTERNATIONAL AND
DOMESTIC LAW

Opposition from Within the Executive Branch

The Bush administration could not persuade key legal advisors in its own
State Department nor many legal experts within the branches of the U.S.
military of its interpretations. Opposition to the decision that the Geneva
Conventions didn’t apply in Afghanistan and to the revision of interrogation
techniques surfaced early. One day after the memorandum by Gonzales rec-
ommending that the administration not apply POW status under the Geneva
Conventions to captured al Qaeda or Taliban fighters, Secretary of State
Colin Powell wrote to Gonzales urging in the strongest terms that the policy
be reconsidered. Powell argued that:

It will reverse over a century of U.S. policy and practice in supporting tl‘“’ Ge-

neva Conventions and undermine the protections of the rule of law for our

troops, both in this specific conflict and in general. It has a high cost in terms

of negative international reaction, with immediate adverse consequences 'tor

our conduct of foreign policy. It will undermine public support among critical
lies, making military cooperation more difficult to sustain. >

a D°3P§tc Powell’s misgivings, the Bush administration dctcrmincd to move
“Adwith the policy on the Geneva Conventions in the face of the opposition
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of the State Department. The State Department legal counsel made anothe
effort to oppose it, in which he again echoes Powell’s protest. In cle,, 1:: ;
firm language, he says that a decision to apply the Geneva Conventions ¢, ‘th(l
conflict in Afghanistan would have been consistent with the “plain lang,,, ,k.
of the Conventions and the unvaried practice of the United States ip Kimtrik
ducing its forces into conflict over fifty years . . . [and] the positions of ey,
other party to the Conventions.”? :

Lawyers within the Bush administration did not only oppose the policy b,
warned of the possible legal consequences that administration officials coy)g
face if they insisted on these policies. In a memo dated January 11, 2002, St
Department legal counsel William Taft IV wrote that “if the U.S. took the
war on terrorism outside the Geneva Conventions, not only could U.S. soldiers
be denied the protections of the Conventions—and therefore be prosecuted for
crimes, including murder—but President Bush could be accused of a ‘graye
breach’ by other countries, and prosecuted for war crimes.” Taft also sent 3
copy of the memo to Gonzales, hoping it would reach Bush.3* Alberto Moy,
general counsel of the Navy, also warned his superiors of the possibilities of
trials if they continued to disregard the prohibition on torture and crucl and
degrading treatment, but his warnings were disregarded.** The Bush admin-
istration did not use these warnings as a reason to reconsider its policies. But
this may explain why the following memos read more like a defense lawyer’s
briefs already defending their client against the charge of torture.

Other individuals associated with the military accused members of the
Bush administration of “endangering troops,” “undermining the war effort,”
“encouraging reprisals,” or “lowering moral,” not to mention “losing the
high moral ground.” Military sources criticized the administration for failing
to ask the advice of the military’s highest legal authorities, the Judge Advo-
cates General (JAGs) of the various services.3® Some retired military generals
and admirals were so concerned about the positions taken by Gonzales thit
they wrote an open letter to the Judiciary Committee considering the nomr-
nation of Gonzales for attorney general. In it, they argued that military law
has been ignored.

The August 1, 2002 Justice Department memo analyzing the law on interroga
tion references health care administration law more than five times, but never
once cites the U.S. Army Field Manual on interrogation . . . The Army Field
Manual was the product of decades of experience—experience that had showt
among other things that such interrogation methods produce unreliable results
ar}d often impede further intelligence collection. Discounting the Mant
wisdom on this central point shows a disturbing disregard for the decade
hard-won knowledge of the professional American military.®”

jal’s

s Of

According to Brig. General Cullen, the White House and Justice Depart
ment memos created the policy which in turn “spawned” torture and abus¢
The Army Field Manual has sixteen approved methods of interrogation

<
approv*”

Mr. Gonzales embarked on a campaign to justify expanding thos¢ :
|n;1

methods into areas that at least anyone would say are inhuman and degi
treatment. . . . when you are on that level and you speak you’re carrying a lof
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. ding signals to the field
¢ weight, you are sen ! O the field that have enormous jmpica.
E'Z)r:s. It is development of policy by winks and nods, and th £

ou want to do at that level.*8 s
y

In the minds ?’f e eﬁnhtai'y legal fEpeLts, the problem was exactly that
“political lawyers” not tlrln B awa}icrs, were in charge of this policy, and they
cut military lawyers W:‘ operanon experience, but also a central understand-
i of what they ?all co_mplcx secunty interests,” out of the policy formula-
tion process- Retired Brig. General Cgl?en argued that the decision makin
rocess Was “clearly St?}C.de and the military lawyers were outvoted 39

Members of the military also argued that torture is ineffective. General
Hoar argued that torture may be effective in the short term, but in the long
term it undermines the war effort. “Nowhere was this more graphic than the
French counter-insurgency operations in Algeria, where torture was used in
extracting timely intelligence from recently captured insurgents. This practice
may have helped the French in winning the Battle of Algiers, but in the pro-
cess, the French army lost its honor and ultimately lost the war . . . 740 People
within the FBI also argued that torture was ineffective. Investigative journal-
ist Jane Mayer said that “the fiercest internal resistance to this thinking has
come from people who have been directly involved in interrogation, including
veteran E.B.I. and C.I.A. agents. Their concerns are practical as well as ideo-
logical. Years of experience in interrogation have led them to doubt the ef-
fectiveness of physical coercion as a means of extracting reliable information.”#!
The FBI complaints about harsh interrogation practices began in December
2002, according to released internal documents. In late 2003, an agent com-
plained that “these tactics have produced no intelligence of threat neutraliza-
tion nature to date.”*2

Opposition from International and Domestic Human
Rights Groups

International and domestic human rights organizations responded almost
immediately to evidence of U.S. noncompliance with the prohibition of tor-
ture and cruel and degrading treatment, and their positions were well re-
flected in key print media outlets. Transnational advocacy networks in the
area of human rights emerged and became especially significant in the 1970s
and- 19805.%% They have continued to grow since that time. Initially the trans-
national advocacy networks did not work extensively on human right prac-
tices within the United States. One exception was Amnesty [nternational,
that had long had adopted prisoners of conscience in the United States, and

dbeen esp ecially active working on the issue of the death penalty. Although
oy groups like Human Rights Watch or Human Rights First are based in

; Unit'cd States, in the past they focused their efforts on intcrl'mt%onal
O‘r‘;;? anhm issues and left the domestic humfm righ.ts scene to ::Al(rigl;gt\b
the 19 ations such as the American Civil Liberties Um'o.n or th'c ‘N OB
90_8, however, this had become an untenable political position, as other

allcs within the networks frequently asked why U.S.-based groups did

not : .
Vork on the human rights practices of their own government. In the
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1990s, Human Rights Watch significantly increased its work on U § bt
rights and humanitarian law violations and in 2001 created its U S P
and many other human rights organization followed suit. g
Nevertheless, U.S. violations of human rights in the wake of the 9 /N
tacks led to a dramatic increase in the activities of the transnationa] hllmi:

rights networks with regard to the United States. The emerging reve

of torture and degra

more consternation and effor : o
advocacy organizations and networks turned their spotlight on U S, Practice

as they have today. As with advocacy network work in the past, these effy,
have been supported by private foundations and individual funders. S
Human rights advocacy groups for the most part have not organized Major
mobilization in the streets, nor have they been able to persuade large numby,
of U.S. voters to care enough about their issues. They have been very active i,
producing reports, publicizing their reports, lobbying Congress, and in some
cases, filing lawsuits against Bush administration officials and requesting doc-
uments through the FOIA to document their charges. As with all campaigns
by networks, their potential for effectiveness comes in the long term, not the
short term. It is also enhanced to the degree that they are able to build coali
tions outside and inside of governments. In the United States, the traditional
international human rights groups have formed coalitions with the civil liber-
ties groups such as the ACLU, social justice groups, or the scores of immigra-
tion law activists to carry forward their work. As Wendy Patten points out in
her chapter in this volume, these domestic groups working alongside U.S-
based international human rights groups became more open to using the “lan-
guage, standards, and mechanisms” of international human rights in their
work 4 They have also worked with people in government and the media.
So, for example, the many leaks and releases of documents related to torture
have been the result of dissatisfaction of individuals within government and the
concerted efforts of groups outside of government. Most documents have
been made available as a result of FOIA requests that the ACLU has madein
reference to their lawsuits against the government. When retired militar)
lawyers became increasingly disenchanted with the Bush administration
icy on interrogations and the laws of war, it is interesting that they rei
out to colleagues in the human rights organization in the United States, ¢
collaborated on some joint activities.
Organizations including the American Civil Liberties
First, and the Center for Constitutional Rights have filed lawsuits J:«“““‘:
Bush administration officials for human rights violations in the war 1~”l‘
terror. Although the lawsuits filed by national and international humat g 1\
organizations against Bush administration officials have not yet ac hif“ = ‘1;\‘
judicial victories, they have communicated the importance of holding ‘\t; 2
officials even in powerful countries accountable for past human l‘ii—l‘“f \\1:“‘“
tions. In the past twenty years, there has been a dramatic increase in th \ St
of domestic, foreign, and international trials for human rights \'i“l“_“f’”‘m i
seems likely that this is not a passing trend but a deep sgructural shif “1 i
accountability for past human rights. Many of these trials, perhaps the ";“1 the
of them, are not of the actual soldiers who pulled the trigger Of apl

fam,

¥ . dti()
ding treatment at Abu Ghraib and elsewhere Crcatns
¢

t. Never before have transnational human i; ol

PUIA
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its international critics, in the meeting, the U.S. government did not Movye

away from its most controversial positions on torture and cruel and de grading

treatment.

Opposition from the U.S. Judicial Branch

The most effective opposition to Bush administration policies has cop,
from within the U.S. Judicial Branch, and in particular from the U S, g,
preme Court. In a series of path-breaking decisions, the Supreme Court hyq
upheld the rights of detainees to humane treatment and to the protectiong
offered by the rule of law, both domestic and international. In June 2006_i,
the case Hamdan v. Rumsfeld, the Supreme Court gave a major rebuke to the
Bush administration policy and Jegal interpretations. The Court ruled that
the military commission system set up to try accused war criminals in Guap-
tanamo Bay violated both U.S. laws and the Geneva Conventions. In what is
now considered a landmark decision about the limits of executive power, the
Court said that even during war, the president must comply not only with
U.S. laws as established by Congress but also with international law.*3 In this
sense, the Court directly contradicted the legal theories put forward by Pres-
ident Bush’s legal advisors that the president has broad discretion to make
decisions on war-related issues, which in turn they used to claim the president
could authorize torture. In this sense, although Hamdan did not directly
address torture, it addressed the legal claims of executive authority upon
which the torture arguments had been based.

The development and evolution of the Hamdan case reveal the internal
pressures that governments in democracies face to comply with international
law. First, the Supreme Court acted as a true check on executive powcr. Sec-
ond, both the military and civil society were actively involved in the case:
Hamdan was successfully defended by his military-appointed defensc lawyer,
in cooperation with volunteer lawyers from both the academic world and
private law firms, and some forty amicus curie briefs were filed in support of
the Hamdan brief by human rights organizations, retired military officers,
diplomats, and legal scholars.*’

BUSH ADMINISTRATION RESPONSES TO
INTERNAL AND EXTERNAL PRESSURES

I.nitially the Bush administration did not respond to the internal or 1
national opposition to its policies. The worldview of the neoconservatie ™ as
i'm:tially confirmed. There were apparently few domestic or in[crlmtmndl.P“
litical costs to this position. The large negative publicity in the release of the
Abu Ghraib photos was not sufficient to end the practices. The Americal
public did not demand more accountability for the use of torturc. Desp!t¢
the fact that the graphic revelations of torture came in an election Y¢
ture did not become a campaign issue.

: Not O.n.ly. was the administration not deterred by domestic ant
tional criticism of its practices, but it promoted many of the indivi¢

1ter
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S ciathWith noncompl{anf‘c of the prohibition on torture. Mr. Byt
o WIOLE the first controvch{al torture” memo was named to th.c ‘i")u’
wio " et of Appeals; White House Legal Counsel Alberto G 3 5
.ed and approved the Bybee memorandum, was no"‘?lal%,
ed for the attorney general; and Michael (Jhcrtoffwlmn;:m};1 th
Criminal Division of the Justice Department advised th,c CIA (s)n ;13 d
e gality of coercive interrogation .mc;tohods, wz}s selected by Bush to be t;t
qew secretary of homel.al?d M John C. Yoo, one of the authors of
conuoversial Bush ac,imu.ustratl(')n memos on the Geneva Conventions, said
hat President Bush’s victory 1n the 2004 election, along with the lack
positiOI'l to the Gonzales confirmation, was “pr()of that the de-

of strong © : % ; .

bate is OVer.” He claimed, “The issue is dying out. The public has had its

rcfcrcndum.”51
But, contrary

firm

of the

to Yoo’s prediction, the issuc did not die out. In anticipation
of the confirmation hearings of Gonzales, the Justice Department issued a
memo that began to retreat from the Bush administration’s most egregious
position On torture. Some members of Congress have criticized Gonzales
for his position on torture, and the administration wished to defuse any
issue that might interfere with his confirmation, and avoid a possible publi'c

embarrassment or reversal.

The Justice Department memo of December 30, 2004 “withdraws” and

supercedes the August 2002 memorandum and modifies important aspects
ofits legal analysis. The new memo says «“we disagree with statements in the
August 2002 Memorandum limiting ‘severe’ pain under the statute to ‘ex-
cruciating and agonizing’ pain, ‘equivalent in intensity to the pain accompa-
nying serious physical injury, such as organ failure, impairment of bodily
function, or even death.”” The new memo rejects the ecarlier assertion that
torture only occurs if the interrogator had the specific intent to cause pain.
“We do not believe it is useful to try to define the precise meaning of ‘specific
intent’ . . . In light of the President’s directive that the United States not
tngage in torture, it would not be appropriate to rely on parsing the specific
intent element of the statute to approve as lawful conduct that might other-
wise amount to torture.” And finally, though the new memo does not reject
t?lc president’s authority to order torturc, it says it 1s «ynnecessary” to con-
SIdC}' that issue because it would be “inconsistent with the President’s un-
¢quivocal directive that United States personnel not engage in torture.”
This is still problematic because it continues to ignore the Jegal obligation of
the United States not to engage in torture under any conditions. Neverthe-
less, this new memo on torture was recognition that the administration had
not been able to unilaterally redefine torturc. The definitional flttcmpts had
gz;n costly, or were going to be costly to the conﬁr'mati()n of the _atiorn;y
¢ral, and thus some had to be put to rest. As retired Rc;}r Admiral John
:gzllvrccogniZCd during the Gonzalez hearing, the Iu?;lfc ?;Fa:rlt?lc:;
acknow[:; not an exoneration of Judge Gonzales, b‘ut mll' 1~n ;;:ﬁ,ca; moder-
ated op onin:)cfntthof crror..” Thus,_by late 2004, UTbh ;) (;;finistration backed
oWn from th e three issues discussed above. e i :

e most egregious efforts to redefine torture I <

Consistent wiek :
Nt with international law.



202 From CIviL RIGHTS TO Hupmay

{](1}1’1\

During his confirmation hearings, Gonzale.z faceq criticism from nongg,.
ernmental organizations and legal academics, including thos§ associated wiy,
the military. Retired Rear Admiral John Hutson'who testified againg; the
confirmation of Gonzales for Attorney General, said:

Abrogating the Geneva Conventions imperils our troops and undermines th,
war effort. It encourages reprisals. It lowers moral. . .. Government lawyerg
including Judge Gonzales, let down the U.S. troops in a significant way by the,
ill-conceived advice. They increased the dangers that they’d face. At the top of
the chain of command, to coin a phrase that we’ve heard in the past, they s¢
the conditions so that many of those troops would commit serious crimes.

Although Gonzales was confirmed without problems, the criticisms
faced signaled the beginnings of more assertive congressional actions on tor.
ture. William J. Haynes II, the Department of Defense chief legal officer why
helped oversee Pentagon studies on the interrogation of detainees, faceq
opposition when he was twice nominated to the Fourth Circuit Court of Ap-
peals, and President Bush eventually chose not to resubmit the nomination
in the face of political opposition.®3

In 2005, Senator John McCain introduced an amendment to the Depart-
ment of Defense Appropriation Act that prohibited cruel and degrading
treatment, and confined all interrogation techniques to those authorized by
the U.S. Army Field Manual on Intelligence and Interrogation. Once again,
the Bush administration continued to oppose these efforts to prohibit the use
of abusive interrogation techniques. The Senate passed the amendment by
a 90 to 9 margin, and the House by 308 to 122, and the amendment was
incorporated into the Detainee Treatment Act of 2005.

Throughout the debate over the McCain amendment the White House
sought to exclude the CIA from complying with the anti-torture legisla-
tion.>* Even after President Bush was obliged to withdraw his veto threat and
reached an agreement with McCain, the language of the signing statement
still was couched in language that implied that president could override the
ban if necessary. In other words, in early 2006, the administration continued
to .hold firmly to the third argument discussed above—that the president,
faqng a clear and present danger to national security, was not bound by the
obligation to prohibit torture. It was not until the Supreme Court explicitly
opposed this doctrine in the Hamdan » Rumsfeld case in September 2000
that th.c Bush administration backed off its claim that the president could
authorize the use of torture and cruel and degrading treatment.

Other provisions of this Detainee Treatment Act, however, undermint
some of the protections offered by the McCain amendment. by strippiné
fedcrgl courts of jurisdiction over detainees in Guantdnamo and implicit)
permitting the l')f?partment of Defense to consider evidence obtained throug?
e, In s, e Aemy i Mol preonly b 511

: o include ten classified pages on interrogat
techniques.
Dt of Do s e ckon i Hemdon s
recipients to ensure th 2¥ issued 2 memo on July 7, 2006 that i 3 of

atall DOD policies comply with Common Article

.
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the (Geneva (I()n\'/cnl?uns.. l‘n‘ -"’“.“”P‘H'l.‘-llll'l'L‘V‘(’I'Sall of its carlier policy, the

helped bring administration policy in line with the Supreme (o, .

(lccisi()n. Bu}‘ even '.\:ji the t“.i?‘;l.m-h.‘f;um“ E\PP’:?”"Cd to accept Common Arl,icl;:'

2 it asked Congress to pass .Lglsl.lllt)n governing military commissions th:

o it redefine Common Aruck: 3, replacing its requirement that all d;‘,,;;“
o c‘\ptul'Cd durmtf armed conflict be trc;\l.cd humanely with a new “flcxil‘)lc,”
5|;md’-\rd' The prcsujm.‘ll sought to dclcrmmg on a case-by-case basis wI\(.tI,;.r
(reatment Was cruel, mh‘uman, and cigg"atil_l\g- Even after the failure of iis
rcpt"-“":d cl-f(')rts to r?dch'n'c‘ the meaning ()i'. torture, the administration still
sersisted in 1S belief that it cou'ld redefine international law to suit its pur
HOSES. Fortunately, Congress rejected this proposal; the final Military Com
mission Act of 2006 (MCA) preserved the meaning of humane treatment
under Common Article 3. But the MCA had other worrisome aspects as re

ards laws about torture and abuse. First, it makes it harder to prosecute
those who commit war crimes, including torture, and it permits some evi-
dence obtained under coercion to be used in military commissions. In sum
mary, since 2005, the Congress has moved to limit executive noncompliance
with the prohibition on torture and cruel and degrading treatment, but con-

ressional action has fallen short of a full endorsement of international law on
the subject.

Meanwhile, the Pentagon created a new Office of Detainee Affairs, “charged
with correcting basic problems in the handling and treatment of detainees,
and with helping to ensure that senior Defense Department Officials are
Jerted to concerns about detention operations raised by the Red Cross.”
A Human Rights First report concludes that “while the effect of this new
«ructure is unclear, it has the potential to help bring U.S. detention policy
more in line with U.S. and international legal obligations.”®® The Pentagon
has also completed a series of investigations into abuses in detention centers
and identified some of the possible causes of such abuses, including the
failure to give meaningful guidance to soldiers in the field about rules that
governed the treatment of detaineces.

Since Abu Grahib, the U.S. military has also moved to hold some soldiers
accountable for abuse of detainees. First, the military has initiated a series of
investigations and courts-martial. A comprehensive summary of a project on
detainee abuse and accountability found that at least 600 U.S. personnel are
implicated in approximately 330 cases of detainee abuse in Iraq, Afghanistan,
and Guantinamo Bay. Authorities have opened investigations into about 65
percent of these cases. Of seventy-nine courts-martial, fifty-four resulted in
convictions or a guilty plea. Another fifty-seven people faced nonjudicial pro-
ceedings involving punishments of no or minimal prison time.>¢ Although
many cases were not investigated and no senior officers have been held ac-
countable, this is not an insignificant amount of accountability and punish-
ment, This reaffirms the fact that the U.S. government officials who asserted
th_at certain practices were legal or desirable misunderstood the law ?md
n_“sg‘fidCd personnel in the field. There is reason to believe that investiga-
i;i;‘:s hlim}? torture and cruel and unusual puni§hmcnt have not yet ‘cndcc.i, ’1:;«1

gher-level officials may someday also face accountability, if not 10

United States, then perhaps abroad.

”)Cn“)
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The definition of torture in the Torture Convention focuses oy, Pain
suffering “inflicted by or at the instigation of or with the consent ()r‘acqmc()r
cence of a public officials or a person acting in an official capacity.” Iy, rl::
drafting of the treaty, the United States itself proposed the language «(, \\'it}:
the consent or acquiescence of a public official,” that appears in the Convep,.
tion.5” To date, U.S. sanctions have focused only on torture committed «|,,»
public officials, and have disregarded the issues of instigation, conseny,
acquiescence of other higher-level public officials. Almost all (95 precent) of
the military personnel who have been investigated are enlisted soldiers,
officers. Three officers were convicted by court-martial for directly participy.
ing in detainee abuse, but no U.S. military officer has been held accountap)e
for criminal acts committed by subordinates.>®

CONCLUSIONS

After 9/11 in the United States, there were deep disputes about the na-
ture of the security threat and the proper response to them. What made tor-
ture possible was not the national security situation per se, but the neocon-
servative ideas held by a small group of individuals in power about the nature
of the crisis and the appropriate response to it. If another group (for example,
those associated with the position of Colin Powell) had prevailed in internal
policy debates, it is plausible that the United States would currently be in
compliance with the prohibition on torture.

Because this is an area of international law that is highly legalized and
where the United States has ratified the relevant treaties and implemented
them in corresponding national legislation, it is quite clear that the United
States is in breach of existing legal obligations that it and the world commu-
nity have long accepted. On this particular issue human rights advocay
groups and most legal scholars around the world are in agreement.

In the short term, this group of mainly political (not military) advisors
closely associated with the president won the debate and prevailed with a7
argument that noncompliance with aspects of the Geneva Conventions and
t.hC Torture Convention was appropriate in the new circumstances. They Jus”
tified t.hcir position with questionable international legal arguments that met
Pnt os1tiop from the legal department of the State Department and the JAGS
of the various military branches, not to mention human rights organization®
academics, and much of foreign legal opinion.

But although this group of neoconservative individuals won out in 11"
nalpality dcl:?atcs in the short term, their position was eroded in the long<”
term. In particular, the U.S. judicial system, both military and civilian, h.lf
p'rov1dcd some effective checks to the executive power. In addition, civil
Clety organizations and some print media have denounced and worked -11“"1”1::
U.S. government ab1.1sc of detainees. Some international actors hav® :1-;;
challenged U.S. practices of noncompliance. It would appear that domafw

pressures have been more effective than international pressures in chan? ”-[}
Bu§h administration practices. The Bush administration made change® mb;i»‘
policy on the treatment of detainees only as a result of concerted and pY

ter-



ADMINISTRATION NONCOMPLIANCE WITH THE PROHIBITION

PR 205
2 on we can t b
opposition: Tbe l;ss i lakc from this is common 1o, MOSE studies o
o with human rights law around the worlq. Governments 4 vl
S dre usu

comPliar.lc. Bt ey b .
Jlly unwilling to recog ¢y have committed hy

and tom

ake changes in policy necessary to bring their prglizli‘f’jhls -vl()lali()n_s
with intcrnational law. Onl}f concetrtcd, public, and costly pr‘cl';;lrcc:( );'dam,(‘
wide variety of both d.omcstlc and ujltemational actors lead to i111|)n~(;vc1r1(1)l.]] f
2 human rights practices. But dCS.pltC the similarities between the U.S um
and other €ascs of human rights YlOlatiOIlS in the world, there are als;; s<j,d s(
nteresting differences. Human rights organizations responded vcr); m‘pic;:L
1o the evidence of torture and.abusc. Those charges were echoed by se ,}_/
ments of the print media, including the New York Times, the Washington )’oﬁ-}
the New Yorker, and the New York Review of Books, whose reporters also pro.,
duced crucial investigative articles that gave impetus and evidence for the
internal and international opposition. Perhaps most unique to the U.S. case
was the fact that there was significant and sustained opposition within the
military itself to the policy of noncompliance with the Geneva Conventions
and the Torture Convention. Finally, the U.S. judicial branch, and particu-
larly the Supreme Court, played a crucial role in restraining the worst ex-
cesses of executive power. As is common in the world of human rights, these
responses and changes did not happen rapidly, and are still underway. As of
mid 2007, it is not clear if the United States is now in compliance with
domestic and international law on torture.

But the issue of U.S. noncompliance with the prohibition on torture has
not gone away and has started to pose significant costs on the individuals as-
sociated with the policy as well as for the U.S. government. The policy has
already been costly for U.S. soft power and claims to leadership in the area of
democracy and human rights. In the future it is very likely that the policy of
noncompliance will be costly in more concrete terms, such as lawyers’ fees,
compensation paid to victims, and in some cases, imprisonment.

The people whose positions carried the day within the administration mis-
understood and misjudged the current nature of the international system on
the issue of torture and mistreatment of detainees. They believe it to be a
realist world where international law and institutions arc quite malleable to
exercises of hegemonic power. In the short term, their beliefs were conﬁnpcd.
'In the longer term, they will find that this misreading of the nature of the
International system is personally and professionally costly to them, not to
mention costly to the reputation and soft power of the U.S. government.

NOTES

1. Harold H ' tionalism,
2003), 5. ong Koh, On American Exceptio
ticsz' S‘c:ic Colin H. Kahl, “In the Crossfire or the Crossh hy
»and U.S. Conduct in Iraq,” International Security 32 ( A R
1 3. The United States, for ?:xample, uniformly ranks high among C"“’;g":ht:b'g
D of “gender development” and “gender empowerment,” as £ g )(I)m hosite
velopment Program in its annual Human Development Report. Both are comg

. 2 h >
rgggur ¢ that reflect the enjoyment of many aspects of the rights enumerated in the
o Convention.

Stanford L. Rev. 55 (May

airs? Norms, Civilian Casual-
(Summer 2007).



. From CIVIL RIGHTS TO Hupyy, R,
n”]\

4. The exception to this argument is that by sending detainees to Egypt |
“exceptional rendition” program, initiated in 1995, the United States hyg l)'_'? ll)c
violation of Article 3 of the Torture Convention, which says state parties can p L.tn in
detainees to states where there are substantial grounds to believe they wij] l»:-

jected to torture. See Jane Mayer,

ary 14 and February 21, 2005.
5. See Francis Fukuyama, America at the Crossroads: Democracy, Power, 4y, 4
) , "

Neoconservative Legacy (New Haven, CT: Yale University Press, 2006).

6. Filartign v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).

7 Herman Burgers and Hans Danelius, The United Nations Convention gy,
Torture: A Handbook on the Convention Against Torture and Other Cruel, Iy l}‘m:”’
or Degrading Treatment or Punishment (Dordrecht, Netherlands: Martinus Nijlnl)lt}‘;'

Publishers, 1988).
8. 5 R v. Bartle and Commissioner of Police for the Metropolis and others, ex pgy,
) v & t.

Pinochet, House of Lords, 24 March 1999.
9. Fukuyama, America at the Crossroads, (n. 5).
10. George F. Kennan, “Morality and Foreign Policy,” Foreign Affairs 64 (1985,
1986). :
11. As quoted in article by Michael Isikoff, “A Justice Department Memo proposes
that the United States hold others accountable for international laws on detainees;
but that Washington did not have to follow them itself,” Newsweek, May 21, 2()()4_“
12. Quoted in Jane Mayer, «“Qutsourcing Torture,” p. 123 (n. 4).
13. Francis Fukuyama, “After Neoconservatism,” New York Times (February 19
2006). '
14. B'cncdict Kingsbury, The Concept of Compliance as a Function of Competing
Conceptions of International Law, Michigan J. Int. L. 19 (1998): 2. : ;
15. As cnthi in Jane Mayer, “Outsourcing Torture,” p. 82 (n. 4).
16. Bct.h Sxmmo.ns, “Why Commit? Explaining State Acceptance of [nternational
Human Rights Obligations,” forthcoming.
200137).: gona Hathaway, “The Cost of Commitment,” Stanford L. Rev. 55 (May
ml% See, for cxample,. Thomas Risse, Stephen Ropp, and Kathryn Sikkink (eds.),
The Power of Human Bzght: (New York: Cambridge University Press, 1999) w hich
19cluded chapt'crs on international and domestic pressures to bring about human
rights changes in Chile, Guatemala, Kenya, U B sl Tunisi 0CC
& s i) > ya, Uganda, South Africa, Tunisia, Morocco,
Indf;clsg, Philippines, Poland, and Czechoslovakia
. Kathryn Sikki ined Signals: R
thaes NYr}gl ikkink, Mtxt{d Signals: U.S. Human Rights Policy and Latin America
W ,U .d ornell University Press, 2004 )
. United Stat . . '
O S ;s Congress. House, The Status of Human Rights in Selected Conn-
_ nited States Response; Report Prepared fi » Subc ttee i
riomar ST ! pared for the Subcommittee on Ier
5 on of the Committee on International Relati "the United StAS
House of Representatives by the Library of C e R‘.hfmm‘v R Unins S8
July2125, 1977 (Washington, DC: U Syoé P”Z)ﬂr"i‘-;;;;‘cr)’?"h U
. United States, De gl UELE:
Defense,” “Improper Ma&iﬁzﬁing ol Defense, “Memorandum for the Secretary &
(March 10, 1992). panish Language Intelligence Training Manuals,
22. See “Article 15-6 Investigati
estigat i bl : : :
tion Operations,” e ndependent Panel to “Review DOD Deten”
perations,” (The Schlesinger Report) A : f
the Abu Ghraib Prison and 205th M.F rt) August 2004; “AR 15-6 InvestigtiO%
Jones, “AR 15-6 Investigation of the Alt>llt|a(r3);11.‘].tc”'g°"c? Brigade,” LTG Anthon \\
Intelligence Brigade, MG George R. Fay,” ‘r.alb Detention Facility and 205th » LAk
ge R. Fay,” “Report of the International Committe

L'Iur”

«QOutsourcing Torture,” The New Yorkey | l\“h
T Tehry

f

: ( l‘h'\'



: JOMPLL i
RATION NONCOMPLIANCE WITH 111 |'I((l||||”||',”

1 ADMINIST
pusH A 207
b d Cross (ICR(I) on the Treatment by the ¢ alition Fopee
of th 1 Other ProtCCth Persons by the Geneva Mvention in IH I

and [nterrogation,” February 2004, Ajl of the

Of Prisonery of
raq During Arreyy

X lmcllt g oy ¥ &y 5C reports are v
ln;c;l pcndices to Mark Danner, larturt.nmi Truth: Wi I/I/):/:\( |/“ available in
S Eﬂ Terror (NeW York: NQW York Review Books, 2004,), vty and the
Wﬂgs' See By the Numbers: ¥ md"fﬁ‘ of the Detainee Abuse any Accountabilipy p
py Human Rights and Global Justice, Human Rights First, and | luman Ri’; Ill,ly I\'\l/‘”,r’I/,
; NS Watch
00. ! B < : )
2024. Neil A. Lewis, u]_.{cd Cross Finds Detainee Abuse in Guantinamo; U.§, Rei
Accusations: Confidential Report Calls Practices Tantamount 1o 'I'm'lm';' ”"l\./' s
Timcs(Novcmbcr 30,2004): Al, Al4. v New York

25. Kate Zernike, = cascd Reports Show Early Concern on Prison Abuge.”
New Tork Times (January 6, 2004): A18. 1se,
26. “Cuba Bas¢ Sent Its Interrogators to Iraqi Prison,” New Yok i (it

2004). . i
27. Neil A. Lewis, “Fresh Details Emerge on Harsh Methods at Guantinamo.”

New York Times (January 1,2005).

28. U.S. Department of Justice, Office of Legal Counsel, Office of the Assistant
Attorney General, August 1, 2002. “Memorandum for Alberto R. Gonzales, Re: Stan
dards of Conduct for Interrogation under 18 U.S.C. 2340-2340A.”

29. Burgers and Danilius, pp. 78-79, 58, 62-63 (n. 7).

30. Congressional Record, Senate, October 27, 1990, p. S17491.

31, U.S. Department of Justice, Office of Legal Counsel, Office of the Assistant
Attorney General, “Memorandum for James B. Comey, Deputy Attorney General,
Re: Legal Standards Applicable Under 18 U.S.C. 2340-2340A,” December 30, 2004.

32, “Memorandum from Secretary of State Colin Powell to Counsel to the Presi
dent re Draft Decision Memorandum for the President on the applicability of the
Geneva Convention to the Conflict in Afghanistan.” Available online at www.human
rightsfirst.org /us_law/etn/gonzales /index.asp#memos.

33. February 2, 2002, “To: Gonzales, From William H. Taft, IV, re: Comments
on Your Paper on the Geneva Convention.”

34. Jane Mayer, p. 82 (n. 4).

35. Jane Mayer, “The Memo,” The New Yorker (February 27, 2006).

36. Statement by Brigadier General James Cullen, press conference by Human
Rights First and Retired Military Leaders, January 4, 2005. Audio available online at
www.humanrightsfirst.org. Transcription of remarks by author.

37.“An Open Letter to the Senate Judiciary Committee,” January 4.2005, signed
by Brigadier General David M. Brahms (Ret. USMC), Brigadicr General James Cul-
len (Ret, USA), Brigadier General Evelyn P. Foote (Ret. USA), UCUTC“‘“".U"“”“]
Robert Gard (Ret. USA), Vice Admiral Lee F. Gun (Ret. USN), Rear Adnnm‘l Don
Guter (Ret, USN), General Joseph Hoar (Ret. USMC), Licutenant General Claudia
Kennedy (Ret, USA), General Merrill McPeak (Ret. USAF), Major General Ml

ontano (Ret, USAF Nat. Guard), and General John Shalikashvili (R.cl. USA). v
Sess?(f. Response by Brigadier General James Cullen during th}'}l“f'“‘"“‘."‘{‘ “":d ]‘l:::‘l:\r
N, press conference by Human Rights First and Retired Military .l'L.'u ers, i ?
Transcription of remarks

4 s ?
by 2005. Audio available online at www. humanrightsfirst.org.
Y author,

39. Thid,
40. Statement by Hoar, Press Conference, January 4, 2004.
Jane Mayer, p. 108 (n. 4).
Gary iial » Criminal Justice Information Services, .
d, Frankije Battle, Arthur Cummings Re: FWD: Imperso!

) REDAC TED to

“E-mail fron ‘
o Jating FBI Agents



From CiviL RIGHTS To Hunyy !
208 {IW{[

GITMO,” December 5, 2003. Available online at www.aclu.org/tomlr
at 5

b tml. . . .
relc:;eds/c tzi(ﬁgalrlct Keck and Kathryn Sikkink, Activists beyond Bordeys. Thae
; 3

Networks in TInternational Politics (Ithaca, NY: Cornell University Press, 1998). a /

tloj/

; ht.‘.. nd
i (eds.), The Power of Human Rig il
Rlsf}cf}a\;Vaclm(i; Ifa)tten, «The Impact of September 1 1,. this volume.
45. See Ellen Lutz and Kathryn Sikkink, “The Justice Cascade: The Ey, Slution N

i i Trials in Latin America,” Chicago |
ImPflCt (;i)gcl);wlgnas; ?aa::lhrl;f l:‘}tlskkmk and Carrie Booth Walling,{I‘T]}mh{;’uﬁi:] 2y
gggnai Rights. Tr,ials in Latin Amcrica,’j Journal of fmce Research 4.4(4 ) (2007) ot

46. Joel Brinkley, ““U.S. Interrogations are Saving European Lives Rjc.
New York Times (December 6, 2005), p. A3. ‘ : :

47. Richard Bernstein, “Rice’s Visit: Official Praise, Public Doubrs’

' 11, 2005), p. 22.
nrzg.(ggc.egzimc Court? Ppifumdan v. Rumsfeld. Available online at wy,
courtus.gov,/opinions/05pdf/05-184.pdf

49. Nina Totenberg, “Hamdan v. Rumsfeld: Path to a Landmark Ruling ” Npg
June 29, 2006. Available online at www.npr.org/templates/ story /Stor_\-_p
storyld5751355.

50. “Following the Paper Trail to the Roots of Torture,” New York Times (Febp, ary
8,2005), p. BI.

51. Jane Mayer, p. 82 (n. 4).

52. U.S. Department of Justice, Office of Legal Counsel, Office of the Assistant
Attorney General, “Memorandum for James B. Comey, Deputy Attorney General, Re:
Legal Standards Applicable Under 18 U.S.C. 2340-2340A,” December 30, 2004,

53. “Bush Drops Plans to Resubmit Three Judicial Nominations,” New York Tims
(January 10, 2007).

54. Eric Schmitt, “Exception Sought in Detainee Abuse Ban: White House Wans
M‘Xf;“way for C.LA. on Interrogations,” New York Times (October 25, 2005),
p. Al7.

55. Pcborah Pearlstein and Priti Patel, Behind the Wire: An Update to Ending Secret
Detentions (New York: Human Rights First, 2005).

56. “By the Numbers,” pp. 3, 7 (n. 23).
57. Burger and Danilus, p. 4] (n. 7).
58. “By the Numbers,” p, 7 (n.23).

5&'\'5“‘
2] T
New Yop

Supreme.

hp?





