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3 The role of consequences, comparison
and counterfactuals in constructivist

ethical thought

KATHRYN SIKKINK

First let me plead guilty to one of the charges that Price aims at
Constructivists.1 Although I believe that some of my work has demon-
strated the possibilities of moral change in world politics, I have not
explicitly articulated a normative or prescr.iptive position of particular
changes as good. And this is the case despite the fact that my students
and my colleagues get irritated when I (not infrequently) bristle with
moral indignation. The story of why I and other constructivists have
not engaged in normative theory is complicated. I don’t claim to fully
understand it and I don’t want to dwell on it here, but just mention
a few possible explanations. When I started working on human rights
in the late 1980s, the choice of topic alone was a sufficiently normative
signal that I felt obliged to spend the rest of my time demonstrating
that I was being rigorous in my theory and method. Perhaps I believed
that my normative argument was implicit and the discerning reader
would know where I stood. Maybe Frost is correct and even construc-
tivists have concealed our ethical stances under a disguise of (our
own kind of) scientific objectivity?* After over twenty years of doing
serious empirical research to document key trends in world politics,
I'm still annoyed at being categorised in a recent article by Jack Snyder
and Leslie Vinjamuri among those ‘idealists’ who don’t understand
the ‘political realities’ of world politics.> It is not the ‘idealist’ charge
that irritates, but the notion that we don’t understand political devel-
opments in the world.

1 d
Iwish to thank Richard Price, Robert Keohane, Michael Barnett, Raymond
avall, Ann Towns and Henry Shue, as well as participants in the Vancouver
workshop and participants in the Political Theory Colloquium at the University of
2 ::I;nemlt:a for Eheir helpful comments on earlier drafts of this paper. W
Inteer:t' eh A Tum Not Taken: Ethics in IR at the Millennium’, Review of
3 b lé)nal Studzes' 24 .(1998), 515, i bs 4]
Strategizs g LeSl{C Vinjamuri, ‘Trials and Errors: Pl‘”lllClplC and P’I‘;lgllldfl_h‘; :
of International Justice’, International Security 28:3 (2003/04), 5-44.
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But I also think that the options for normative theorising thyy |
perceived as open to me failed to capture the essence of my enterprige.
In other words, the options for normative theorising often seemed to 45,
me to leave my empirical hat at the door, and since my empiricy|
research was just as dear to me as my ethics, I refused. As long as the
appeals to address ethics essentially said ‘stop being a researcher an(
become a moral philosopher’, it wasn’t very attractive to me.* Some
scholars, like Andrew Linklater, Charles Beitz or Henry Shue, can
combine the two roles.’ Personally, I have neither the training nor the
inclination to engage in abstract moral philosophy. It is only now, with
a different kind of push from Richard Price, and a few years of teaching
a course on International Ethics and Global Citizenship under my belt,
that I feel able to begin to find an approach to normative theorising that
combines my ethical concerns and my empirical commitments,
Relatively few scholars of international relations offer any genuine
guidance about how to chart this particular path.

Despite the divide in ethical theorising between deontological and
consequentialist traditions, I believe that when we begin to combine
ethical and empirical inquiry, deontological and consequentialist con-
cerns are intimately linked.” One reason why constructivists have
focused so clearly on careful empirical research is that I suspect we
believe (at least implicitly) that often we need to know something
about the empirical consequences of some norms in order to judge
their ethical desirability. Here I suggest an interactive approach where

* This is essentially what Frost says, when he asks us to start addressing the ‘classic
questions of political ethics: such as “in what would a just order consist?” “What
is freedom, what forms of political authority are just?”’. ‘A Turn Not Taken’, 129

5 Andrew Linklater, The Transformation of Political Community: Ethical
Foundation of the Post-Westphalian Era (Columbia, SC: University of South
Carolina Press, 1998); Charles Beitz, Political Theory and International Relations
(Princeton, NJ: Princeton University Press, 1979); Henry Shue, Basic Rights
(Princeton, NJ: Princeton University Press, second edition 1996).

® See however, Matthew Gibney, The Ethics and Politics of Asylum: Liberal
Democracy and the Response to Refugees (Cambridge: Cambridge University
Press, 2004); Michael Barnett, Eyewitness to Genocide: The United Nations and
Rwanda (Ithaca, NY: Cornell University Press, 2002); Joseph Nye, Nuclear Ethics
(New York, NY: Free Press, 1986); J. L. Holzgrefe and Robert O. Keohane (eds.),
Humanitarian Intervention: Ethical, Legal, and Political Dilemmas (Cambridge:
Cambridge University Press, 2003).

7 Similar points have been made by Nye, Nuclear Ethics, and J. L. Holzgrefe, “The
Humanitarian Intervention Debate’. In Holzgrefe and Keohane, Humanitarian
Intervention, 50-51.
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we begin with ethical commitments that may guide the choice of -
research topic and the results of research may in turn shape fut)urz
ethical judgement. My discussion will look at related questions of
consequences, comparison and counterfactuals to try to offer some
insights for normative thinking from the realm of empirical constructi-
vism. 1 will illustrate my arguments with reference to two current
human rights debates: the debate over the US use of torture and the
debate over the impact of the increasing use of global human rights
rials, both of which have been the focus of my current research.”

Some of the most important intellectual disagreements I have had
with very diverse individuals in my lifetime were so deeply felt exactly
hecause they were simultaneously ethical and empirical. But I was often
unable even to identify this and to explain cogently how I combined
ethical judgement with the results of my empirical research to arrive at
strongly held positions. This essay attempts a clarification. I suggest that
disagreements are often not the product of different principles we begin
with but of different empirical evaluations of consequences. If this is the
case, our ethical debates could be more fruitful if we were clear about
the research and reasoning processes through which we arrive at our
evaluations of consequences.

Principles and consequences

One distinctive contribution of any empirically oriented researcher to
ethical thought is to realise and emphasise that ethical judgement
requires both choices of principles and evaluation of consequences in
terms of those principles. In other words, to answer the question ‘what to
do?” we need to ask not just ‘what is right?’ but also ‘what may work?’
to bring about outcomes consistent with my principles.” For example, in
the case of human rights trials, it is not enough to ask ‘is it right or good
to hold human rights trials?’ I also want to know what impact human
rights trials have on actually protecting human rights. The answer to the

" Kathryn Sikkink, U.S. Compliance with International Human Rights Law’. Paper
prepared for the annual conference of the International Studies Association,
March 2005, Honolulu, Hawaii; Kathryn Sikkink and Carrie Booth Walling, “The
Impact of Human Rights Trials in Latin America’, Journal of Peace Research 44:4

, 2007), 427445,

Iam indebted to Richard Price for this particular formulation.
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second question ‘what impact dovh}lm.an rights tr(iials Elﬁ ?}; C()L,]ld ;.liff(‘([
the answer to the first question, ‘is it right or goo .to' 0' | u l,nd]n,I ights
trials?’ Discerning and evaluating consequences 1.s~ alF 11’1 1crc3r"\i Coti:
parative and empirical enterprise, flnd Fhus empir I'L]a y é,r())u n lu )sa l.n‘)-
lars can make an important contr{butlon. [ heartily agree W1§ 1 Price s
argument that normative theor1.31.ng cannot escape somTl ,chl- (‘-c of
empirical description. Constructms'ts and othg empirically oriented
scholars of world politics can contribute to th.mkmg, researching and
writing clearly about consequences and then lmk' this work on conse-
quences to thoughtful normative judgement.. Th1§ research on conse-
quences doesn’t have to be about causality, it could also be 4
constitutive theorising or about conditions of possibility, but it needs
to be explicit and precise in order to be persuasive.

In order to weigh consequences, we must first have specified what
principles we intend to use to evaluate which consequences are most
valued and beneficial. I propose to start with international human rights
principles. Thus, when I consider consequences, my question will be:
what are the consequences for human rights, as defined in current
human rights law?'® Amartya Sen provides a model of such an effort
to link a rights-based approach with a concern for consequences in his
‘goal rights system’. To make a normative evaluation, Sen proposed
both to include rights in the goals themselves (deontological criteria)
and to evaluate outcomes based on which rights are fulfilled and not
fulfilled (consequentialist criteria).!! His approach is different from a
classic utilitarian approach, which is interested in overall welfare and
does not privilege the actual protection of rights, as opposed to other
welfare goals. Sen thus overcomes one of the main criticisms of utilitar-
ianism — ‘that it cannot take r ights seriously enough’.'? He refers to this
as a rights—consequence system, because the fulfilment of rights is the
maerrpan ol system. It is not a fully consequentialist system, but
one that blends rights goals and concern with rights fulfilment. Sen in
turn uses this approach as the basis of his “capabilities approach to

% Here clearly part paths with utilitarians a

welfarist rather than 2 rights-based appro
Amartya Sen, ‘Rights and Age
and Its Critics (Oxford: Oxfo

» Contemporary Egp; « Tabi
(Oxford: Blackwell Publisher B hiTkking

nd most consequentialists who have a
ach to evaluating consequences.
ed.), Consequentialism
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jevelopment’, an approach that has all3so been articulated, in a slightly
gifferent way, by Martha Nussbaum. ’

[ share with Sen and Nussbaum the idea of combining rights-based

rinciples with an evaluation of the fulfilment of rights as a starting
point for my normative theorising. But both Sen and Nussbaum begin
s if the world were a tabula rasa on which they could construct the set
of principles of their choice. As much as I generally admire the work of
Sen and Nussbaum, I have always been puzzled about why they believe
that they must start from scratch in inventing their central list of rights
or capabilities. Nussbaum says almost as an aside that ‘capabilities
as I conceive them have a very close relationship to human rights, as
understood in contemporary international discussions’.'* Sen, in his
early discussion of his promising goal rights system, seems to disregard
existing human rights law, although he refers to human rights more
directly in his later work.'?

To the empirically oriented researcher, however, it may seem illusory
to act as though the modern world wasn’t dense with existing norms
and laws, and to pretend that we could design the ideal code we could
imagine. If our starting point is a ‘rights—consequence system’, I prefer
to start with existing human rights principles embodied in international
human rights law, especially the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICESCR). When one set of human rights
principles come into conflict with another, I prioritise the non-derogable
rights of the ICCPR, especially the right to life and freedom from
slavery and torture. The non-derogable rights will also be those princi-
ples that I hold absolutely without regard to any information about
consequences. Thus, in my rights—consequence system, there will be a
small handful of rights that will not be subject to any consideration of
consequences or effectiveness. I justify the priority on the non-derogable
rights in 3 couple of ways. First, the non-derogable rights clause comes
as close as I can find to expressing a genuine international consensus
about what rights are most important. The international community,
When drafting one of its central human rights documents, decided that

13 P
ra rtha C. Nussbaum, Woman and Human Development: The Capabilities

14 Ibzi)grg‘;Ch (Cambridge: Cambridge University Press, 2000).
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J:e > for example, Amartya Sen, ‘Freedoms and Needs’, The
fary 10/17, 1994, 31-38.
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e were a small handful of rights that could. not be put aside
is seems like a good starting place for ,](mmng
argument. Starting with actually existing international normg i : 5
through exhaustive debate and. consultatlgn among many states h. the
virtue of being less ethnocentric than having the analyst substit |
own normative criteria. ; ' |

Other colleagues will say that this sstartmg place is also the Crystal-
lisation of power relations from centuries of .legal developments. T, 5
without doubt the case. But recent close studl.es of the drafting Processes
of the Universal Declaration of Human Rights, the ICCPR 45 the
ICESCR reveal that delegates from countries representing diverse ¢|.
tural, political and theological positions debated virtually every phyag.
in these documents in hundreds of consultations and meetings, !¢
Secondly, by their ratification of the ICCPR, including its non-derogab]e
rights clause, and the ICESCR, an even wider range of countries has
expressed their support for these principles and norms. So, today, over
150 countries have signalled their support for these norms by the
voluntary ratification of the ICCPR and the ICESCR, including over
forty-five African countries, which were the single largest group not
present at the drafting stage, since most were still colonies at that time.
Finally, thousands of non-governmental human rights organisations
representing citizens from around the world have also debated and
embraced these norms.

From a procedural point of view, the deliberative processes that went
into the construction of these international human rights norms were
more voluntary and more participatory than many other international
processes. I do not claim that the drafting of these conventions ook
place under the conditions of an ideal speech act or that this is a concrete
empirical and international analogue to a dialogic ethic. But because of
the procedures through which these norms were developed, they pro-
vide 2 more legitimate source of general principles than any 1 or am

ther
any circumstance. Th

1€r

© See Johannes Morsink, The Universal Declaration of Human Rights: Origi
Drafting and Intent (Philadelphia, PA: University of Pennsylvania Press, 1997)
Ay Anp Glendon, A World Made New: Eleanor Roosevelt and the Unives!
Declaration of Human Rights (New York, NY: Random House, 2001): Paul
g Z.r(lijor? Lal{rcn, Tl?e Evolution of Human Rights: Visions Seen (Philadelphia,
Cn;ci;:llv,e{-siity of Plnsburgh Press, 1998); Mary Ann Glendon, “The Forgotten
H ;. e Latm_Amerlcan Influence on the Universal Human Rights 1d¢*

arvard Human Rights Journal 16 (2003), 27-39.
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Th

other individual or group of Fe§earchers could invent. In the current
political climate, it W(?uld be difficult to organise any equally participa-
tory process of drafting new human rights norms, nor could we be
certain that the result would be as strong. Thus there are both proce-
Jural and pragmatic grounds for using principles in existing human
rights law as a benchmark againsF which to measure consequences. As
Jack Donnelly has argued, there is now an ‘overlapping international
political consensus’ around the norms of the core human rights treaties.
He clarifies that this is an ‘overlapping (rather than complete) and
political (rather than moral or religious) consensus’.'” Nussbaum uses
the same term, overlapping consensus, drawn from Rawls, to charac-
cerise her list of central human capabilities.®

In the introductory chapter, Price asks us to define and defend our
understanding of progress in international relations. Following the
discussion above, I define as progress an improvement in the enjoyment
of any of the human rights listed in international human rights law as
compared to an earlier period if such improvement does not cause a
commensurate regress in other rights or in other places. I will be
particularly attentive to sustained improvement of the non-derogable
rights. This definition is consistent, I believe, with the ethical intent of
the authors who drafted human rights law and those states and non-
governmental organisations that later embraced it. It is thus my own
definition and an attempt to capture the ethical world of the actors
involved. This definition requires us to consult empirical research to
make ethical judgements, as we must be able to have some measure of
the enjoyment of rights, and know what changes have occurred from
one period to another.

We could inquire further about the sources of this international
consensus around certain human rights. I am always tempted to make
more foundational claims for these norms. I believe that nothing does
greater and more long-lasting harm to people than when other people
intentionally and directly inflict bodily harm on them. The bonds of
trust on which human communities are founded are sundered most
completely by the direct and intentional inflicting of pain and Su“?r'
Ing of one human on another. Research on post-traumatic stress, for

17.] :-» (Ithaca, NY:
é:k Donnelly, Universal Human Rights in Theory and Practice (Ithaca, :
15 ~omnell University Press, second edition, 2003), 40.

Nussbaum, Woman and Human Development, 5.
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example, shows that human-induced traumas from torture or chilg
abuse are more severe and more difficult to recover from than tra ;.
produced by accidents or natural disasters. I personally believe tha‘[
this small core of basic rights is intrinsically appealing to many jp ;.
viduals. It is perfectly acceptable for political scientists (including cop-
structivists) to suggest that all humans have an innate drive for poye,
or wealth. But to suggest that many humans intrinsically find certaj,
human rights ideas appealing is somehow more questionable. Yer j;
does not strike me as particularly odd to suggest that almost everyone
would prefer to be alive than dead, free than imprisoned, secure than
tortured, fed than hungry. Core human rights norms have resonated
so profoundly in the world in part because of this intrinsic appeal. It is
surprising to watch how quickly humans, even those embedded in
cultural scenarios that tell them otherwise, come to believe that they
are entitled to something better.

Nevertheless, my argument does not rest, nor depend, on such foun-
dational claims. It is sufficient for our purposes that many states, groups
and individuals, through an extended process of international negotia-
tion, mutually arrived upon a set of international human rights norms
and that since that time, virtually all of these states and many more have
further endorsed such norms through the voluntary ratification of the
relevant treaties. This overlapping international political consensus 1s
then the starting point for my discussion of evaluation of consequences.

The problem with starting with the overlapping political consensus of
existing human rights law as a basis for ethical judgement is that it
would appear to exclude new human rights norms in the process of
emergence. I can take this position comfortably in 2006, writing 1n an
atmosphere dense with international human rights norms, but what
would one have written in 1941 before these norms were established? 12
I believe that empirical researchers writing about ethics will want to
situate themselves in a particular historical context. If I were writing 11
1941, I would have to write something completely different, but like-
wise, I should not write in 2006 as if I were in 1941. But the deeper point
is that in our current period there are many new norms in the process of
emergence. How do we appreciate this transformational process of the
emergence of new norms? Much of my empirical research has focused

a7 i (e v . pe . >
I am indebted to Raymond Duvall for raising this specific question and the
broader concern.
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on the emergence of new norms, and I believe that this will continue to
be an avenue for promising new research. As an anal
that the primary way that normative change has ha
the advocacy of norm entrepreneurs.*’

The purpose of choosing existing human rights law as a starting point
for ethical analysis is not to exclude or denigrate movements proposing
new norms. But I would treat new norms as ethically and empirically
distinct from existing norms because they do not yet represent any
international consensus. Ethically, they represent a proposal for nor-
mative change by one group that has not yet been broadly endorsed.
The challenge for any norm entrepreneur, as they know all too well, is to
seek to persuade other actors to create an international consensus.
Empirically, the dynamics of new norms are different from those of
well-established norms.! To treat an emergent norm as if it were hard
law is an empirical mistake. Emergent norms have different properties,
provoke different responses, impose different obligations and require
different kinds of work on the part of advocates.

The most complicated ethical and political dilemmas in international
politics involve cases where some of these basic human rights norms
come into conflict with one another or with other core norms and values
of the international system. For example, debates over humanitarian
intervention are so difficult in part because one has to weigh the possi-
bility of preventing genocide or mass human rights violations against
other key norms against war and intervention, as Finnemore analyses in
her chapter. Many of these ethical debates cannot be resolved with
reference to empirical research. But other debates that appear to be
ntractable debates over conflicts of principles are actually debates over
different predictions about consequences. Such debates can be
addressed fruitfully, although rarely resolved, with reference to empiri-
cal research about consequences.

The most attractive version of consequentialism for the empiricall.y
minded researcher is ‘rule consequentialism’. Consequentialism‘ is
usually divided between its act and rule variants: act consequentialism

olds that the consequentialist criterion is to be applied directly to

yst, L have argued
ppened is through

“M o
C argaret Keck and Kathryn Sikkink, Activists beyond Borders (Ithaca, NY:

u yomell University Press, 1998). o 00

artha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics ¢

Politicy] Change’, International Organization 52:4 (1998), 887-917.
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particular acts, while rule consequentialism 'applifes to general ryjeg or
principles. People should comply with rules ff t'helr gene.ral ()bsc.rv"‘”CC
will produce the best consequences, even if in a partlcgljla‘r Clrcum-
stance such a rule might not lead to the best consequence.“” So, a rye.
consequentialist, when wondering abogt the morality of some co nduct,
asks, ‘what would the consequences be if everyone felt free to do thas23
To illustrate the difference with regard to the case of tor ture, act-
consequentialism would ask about the consequences of torturing 4
particular individual and base a decision on those. Rule consequentia|-
ism would ask instead, what would be the consequences if all countrieg
felt free to torture? In turn, some rule-consequentialists distinguish
between primary and secondary rules, which may be related to the
distinction I am making here between non-derogable rights and other
rights.”* As we can see, rule-consequentialism narrows the dist

between consequentialist and agent-centred approaches, as both f
on the need for codes or principles.

ance

OcCus

Evaluating consequences

The huge philosophical debate about consequentialism and the closely
related school of utilitarianism has not hinged on what would seem to
be the glaring issue for any empirical researcher. How can we know
with any confidence about consequences? A large body of (

tialist) normative thought is based on the notion that moral
on what we can reasonabl]

aren’t in the business of t
expect to happen.?® The t
gap. But having filled the
sions back to their normative implications.

In both cases discussed in this chapter, that of the debate over the use
of torture by the US government and the issues of human

consequen-
ity depends
y expect to happen. But most philosophers
rying to find out what we can reasonably
ask is left to empirical researchers to fill the
£ap, we then need to reconnect our conclu-

rights trials,

i Shaw, Contemporary Ethics.

23 Brad Hooker, Ideal Code, Real World: A Rule-
2000).

5, Morality (Oxford: Clarendon Press,
5 Shaw, Contemporary Etbics.

For example, Shaw argues that ‘most e
consequences as ‘calcul
available evidence’; Co

reference to an empiric

consequentialist Theory of

1 xXpected outcome utilitarians’ think about
ated by a reasonable and well informed agent based on the

ntemporary Ethics, 30. This description sounds like a
al researcher.
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ok empirical guesFion _Of V\./hat we can reasona.bly expect to happen has
{mportant ethlcal implications. In a recent z'm':lcle on human rights and
war crimes trials, Jack Snyder.and Leslie Vinjamuri suggest that under
certain circumstances such trials Cié‘l lead to more atrocities, sustain
conflict and undermine democracy.”® If Fhey are correct about what we
can reasonably expect from human rights trials, a consequentialist
reading would say that countries should not carry out such trials. If,
to the contrary, as Carrie Booth Walling and I have argued, there is little
empirical support for the argument that trials lead to more atrocities,
sustain conflict or undermine democracy, the normative equation is
different.””

This may help clarify why for me careful empirical research using
the best tools at our disposal is not just a professional obligation, but
also an ethical one. Exactly because the ethical and normative ques-
tions are so important, and because, from my point of view at least,
most ethical judgements require some knowledge about reasonable
expectations about consequences, good research is necessary for ethical
judgement.

This then takes us to the question that Price poses in his introductory
chapter. What should we do if ‘constructivist analyses lead us to identify
that what appear prima facie to be progressive initiatives are themselves
revealed to come at the price of concomitant regress in other areas’?
Constructivist analysis that points to ethically progressive change in
world politics and constructivist analysis that problematises such pro-
gress by talking about concomitant regress in other areas is research
about consequences. It is mainly historical and comparative research
that tries to identify the consequences of key changes and continuities in
world politics. As such, this knowledge of consequences should permit
both normative judgement about the past and guidance for action in the
future. Because such historical research is the best guide we have for
what we can reasonably expect in the future, it must go one step further
than simply pointing to progress and/or regress. Research about con-
Sequences needs to try to evaluate the relative importance and weight of
such progress and regress. It is not enough simply to say that there are
!)oth costs and benefits of different changes. In order to make an ethical
Judgement about action in the future, we need to have an idea of the

% gd
27 onvder and Vinjamuri,

: “Trials and Errors’.
Sikkink and Walling, ¢

The Impact of Human Rights Trials in Latin America’.
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relative balance of the different consequences, or the conditions under
which certain benefits or costs will be more likely.

Trials and consequences

Let me illustrate some of these arguments with examples from current
research on international, foreign and domestic human rights rj],
Ellen Lutz and I have argued that since the 1980s there has beep
dramatic new trend: states throughout the world are beginning to ho|q
individuals, including heads of state, accountable for past human rights
violations. We have labelled this trend as ‘the justice cascade’.?® T},
question that concerns us here is: given that such trials are occurring
with considerable frequency, what impact or consequences do they
have? Snyder and Vinjamuri argue that the consequences can be dap.
gerous because states that pursue justice for past human rights abuses
may destabilise their societies and sustain conflict. Therefore, these
scholars advise that amnesties are more effective at ending atrocities
than trials.?”

These are empirical claims. To address them, Carrie Booth W alling,
Hunjoon Kim and I created a new data set of the main transitional
justice mechanisms: truth commissions and domestic, foreign and inter-
national trials for past human rights violations. This new data both
definitively demonstrates the existence of the justice cascade and allows
us to explore empirical questions about the impact of trials.>* Our initial
research indicates that human rights trials do not make the human
rights situation worse, and in some situations human rights trials are
associated with an improvement in the human rights situation.

A purely deontological approach might say that providing justice for
victims of human rights violations and accountability for perpetrators is
such an important principle that countries should proceed with trials

%8 Ellen Lutz and Kathryn Sikkink, ‘The Justice Cascade: The Evolution and Impact

of Foreign Human Rights Trials in Latin America’, Chicago Journal of
International Law 2:1 (2001), 1-34. :

29 Snyder and Vinjamuri, “Trials and Errors’
Wartime Atrocities Politics Can D
Tribune January 16, 2001,

s Slkkl.nl( and_ Walling, “The Impact of Human Rights Trials in Latin America’;
H_un]oon Kim and Kathryn Sikkink, ‘Do Human Rights Trials Make A
Difference?’ Paper presented at the American Political Science Association
Annual Meeting, Chicago, August 28 - September 2,2007.

; see also Stephen Krasner, ‘After ’
0 More Than the Courts’, International Herald
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regardless of the C,Onsequer'lcf:s. While I understand and respect that
cthical argument, I'm not'vs.nllmg to make it myself. I agree that provid-
ing justice and accountability are worthy goals that should be pursued.
But accountability for past human rights violations does not form part
of the core ‘non-derogable rights’ of the human rights regimes. At best
there 1s an emerging norm that states have an obligation or duty t(;
punish individuals who carry out mass atrocities,”" but this is not yet a
clear rule of international human rights law. In this case, I believe that
knowledge of expected consequences is important for helping make
hard ethical choices.

This is not just a simple question of whether trials are good or bad.
Empirical research can also help us understand under what conditions
human rights trials could improve human rights and under what con-
ditions they might make them worse. So, for example, Snyder and
Vinjamuri look at thirty-four cases of civil wars. They provide evidence
that that in some civil war situations an immediate demand for trials
could undermine peace negotiations and thus sustain conflict and that
amnesties in these situations could lead to conflict resolution. This
involves an ethical trade-off: peace vs. justice and accountability.

Because previous quantitative empirical research shows that civil
war is closely correlated with human rights violations,?” it may be an
ethically justifiable trade-off to offer amnesties in order to secure peace
settlements. But Snyder and Vinjamuri don’t limit themselves to gener-
alising about civil war cases but instead make broad and sweeping
statements about the impact of human rights trials.

Since Snyder and Vinjamuri derive important moral, theoretical and
policy implications from their research, their failure to be more careful
flbout the generalisations they make calls into question their ethical
Judgements. I believe it is premature to draw ethical implications from
this work until there is further empirical verification of their findings.
Carrie Booth Walling and I have to date also only focused ona subset of
cases with human rights trials — those in Latin America. Thus, we cannot

3 ¥ e
!Il'lan M,endez, ‘In Defense of Transitional Justice’. In A. James McAdams ;}\?f)’
Ura-"s’t’onal Justice and Rule of Law in New Democracies (Notre Dame, IN:

niversity of ;

32 ty of Notre Dame Press, 1997), 5. N a

¢, for example, Stephen Poe, C. Neal Tate and Linda Camp Keith, .Rep;ttsb;ll((;l\"
Ot Human Rights to Personal Integrity Revisited: A Global Cross-Nationa ;

°;e§iiu§ the Years 1976-1993", International Studies Quarterly 43:2 Skt
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yet make generalisations to the entire universe of cases and Mmust
consider the possibility that there is some form of Latin Americap,
‘exceptionalism’ that makes human rights trials have a more Positive
effect in Latin America than elsewhere.

This is one way in which principled based arguments and con sequen-
tialist arguments might be combined. Particularly in cases where impor-
tant and valued principles are at stake, the presumption should b in
favour of the principle, and only very substantial and well-establishe
evidence against the principle would be sufficient to lead us to call it ing,
question. So, for example, the principle of accountability for past
human rights violations is sufficiently well established that in order 1,
suspend it, we would want to see very persuasive research that it i
counterproductive. If, however, very persuasive future research actually
confirms the Snyder and Vinjamuri hypothesis that trials lead to more
atrocities, I would re-evaluate my ethical support for human rights
trials.

Weighing consequences

Resolving empirical questions about consequences is important for
making normative judgements about desirable policies. It is not only a
question of determining which policies are good and bad, but rather
specifying the conditions under which different policies can lead to
better or worse outcomes. To go back to Price’s questions, I believe
that constructivists who raise questions of progress and regress in world
politics not only need to evaluate the progressive versus the regressive
outcomes of policies, but also try to specify more carefully the condi-
tions under which a more progressive or less progressive outcome 1s
likely.

Much important work by critical constructivists has focused exactly
on the unanticipated consequences of acts and policies. Ann Towns, in
her contribution to this volume, for example, has alerted us that one of
the consequences of gender equal discourses and policies in Sweden has
been to further stigmatise and marginalise immigrant populations. But
rather than rejecting gender equality struggles as a result, she then goes

on to incorporate these exclusionary effects ‘in the moral calculus
guiding action’,3?

33 :
Ann Towns, this volume,
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Such a weighing of consequences is neither ¢
It often involves cgunterfactugl arguments a
may imply some kmfi of prediction about t
people have called a fu.ture counterfactual’.** Since predictions about
the future can be notoriously uncertain, individuals can differ in their
claims about consequences, and such differences are difficult to resolve,
Good predictions about the future rely on the best research about the
past. Even with careful intentions, predictions will be inaccurate because
the very nature of the social world makes possible the unanticipated,
as humans learn and change their world. It could be that any construc-
dvist would be so distrustful of prediction that they dismiss any effort
at consequentialist normative theorising. Indeed, one important con-
tribution of constructivism has been demonstrating exactly how some
change that was seen as ‘unimaginable’ previously could become a new
norm in the present.

But I want to argue that we can’t avoid some kind of efforts to
understand the future. Robert Cox (quoted in Price’s introductory
essay) discusses normative choice, but would limit ‘the range of choice
to alternative orders which are feasible transformations of the existing
world’. But how do we know what is feasible? I would argue we know
what is feasible from the research about how change has occurred in the
past. In other words, like the language or not, we know what is feasible
by making ‘predictions’ about the future based on our best research on
the past. Call it ‘prediction’ or a future counterfactual, or call it our best
hunches about what could happen, I will argue that we can’t eschew
completely consequentialist theorising because discussions of conse-
quences are ubiquitous in political life.

I'place this emphasis on the importance of consequences fully aware
that we are on dangerous ground. Consequentialist ethical arguments
4f€ more suspect because they lend themselves, I believe, to more
I'flanipulation. Counterfactual arguments are often open to manipula-
ton becayse people can propose far-fetched or improl).al?le. future
Ounterfactuals, and they are difficult to oppose because it is just my
“Ounterfactual against yours. I will argue that this is exactly what is

asy nor straightforward.
bout the past, and also
he future, or what some

Tetlock and Aaron
1d Politics: Logical,
NJ: Princeton

34
Stth? Weber, ‘Counterfactuals: Past and Future’. In Philip
elkin (eds,), Counterfactual Thought Experiments in Wor
g hod_Ological, and Psychological Perspectives (Princeton,
Miversity Press, 1996), 268-288.
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happening with the US government iUStifi§ati<>n for the use (>.f torture,
Bush administration officials posed an improbable but f"'ghtcning
counterfactual — ‘if we don’t torture, we will suffer another terrorjsg
attack’ — and thus gained support for their policy.

Joseph Nye has similarly pointed to the dangers' of consequentialisp,
in his discussion of nuclear ethics. ‘Once the ends justify the means, the
dangers of slipping into a morality of convenience greatly increase. To
calculate all the consequences of one’s actions is impossible, and wher,
the calculation is fuzzy, abuse is possible . .. And given human proclj,.
ities to weight choices in our own favor and the difficulties of being .
of consequences of complex activities, impartiality may be easily lost
in the absence of rules.” Despite these misgivings, Nye still concluded
that a nuclear ethics had to include consideration of motives, means
consequences.>’

To cede the ground of discussing consequences hampers one’s o bility
to participate in political discussions, including normative and ethica]
ones. So, for example, we could respond to the US government’s cop.
sequentialist justification of torture with a purely deontological argu-
ment by saying that it is always wrong to torture, regardless of the
consequences. But that would grant the plausibility in the argument
about the consequences of torture. I would prefer that we both stress
principles and engage in the most rigorous debate possible about con-
sequences. 50, how do we go about weighing consequences? [ will argue
that there are four particularly prominent forms of reasoning often
used to evaluate consequences: (1) mental simulations of counterfactual
worlds; (2) pure counterfactuals; (3) comparison to the ideal: and

(4) empirical comparisons. I will discuss each of these forms of reason-
ing below.

and

Four kinds of reasoning commonly used to evaluate
consequences

Mental simulations of counterfactual worlds

In their discussion of five types of counterfactuals, Tetlock and Belkin
highlight one type that is most relevant to normative theorising.
They call it the ‘mental simulation of counterfactual worlds’ and point
out that ‘asking people to imagine and work through the detailed

> Nye, Nuclear Ethics, 19.
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implications O,f hYPOd.‘etilcal W()}:l(‘l's is a‘ powerful educational and
rhetofical tool .'In particu,ar, s;t‘: slmulatmris can ‘reveal double stan-
Jards in mor%tludgments ,an unwzintcd biases siich as the certainty
of hindsight’- I W(?uld suggest that such mental simulations are per-
Jagive if philosophlcai thought and th.cy. are not just important for
cevealing double standards, .but ior clarifying normative thought more
generally. Raiivls used the veil of ignorance as sugh a mental simulation.
Onora O’Neill used the-h)’}.)(.)thetlcai of the lifeboat to discuss the
responsibility to avoid un1u§t1f1abie deaths in famine.?’

Counterfactual mental simulations are useful tools as long as we
accept them for what they are — made up scenarios that don’t corre-
spond necessarily to anything in.the real world. The danger comes when
people turn the counterfactual simulation into a consequentialist causal
story about the world. Here is where careful attention to the best
possible empirical research is crucial to counteract far-fetched and
dangerous counterfactuals.

So, for example, the Bush administration has engaged in this kind of
counterfactuals with regard to torture. The entire ticking time bomb
scenario is a type of counterfactual morality tale often used by philoso-
phers to help people think through difficult ethical trade-offs and the
logic of our reasoning. The tale goes that there is a ticking time bomb
somewhere, and the government has arrested a person who knows
about it. If we torture him he will tell us where the bomb is, which
allows us to save the lives of thousands of people. Given this scenario,
most people will choose torture. If we accept the notion of this kind of
counterfactual as helping clarify inconsistencies in moral rules, its
lesson’ is that we don’t believe in a complete prohibition of torture,

because there is a scenario where we would justify it. The problem with

the ticking time bomb scenario is that it has been converted from a

hYP-O.thetical scenario that may be useful to help us clarify our ethical

Positions and difficult trade-offs, to an actual description of the world

an_d t0a justification of policies that have alarming ethical implications.

I,t 5 proposed as an empirical description of the world. There really is a

ticking bomb, and we really have the person who knows aboutit, and if

3

3 pﬁhm,ail;‘if:&ln, Counterfactual Thought Experiments in World

"Neill, ‘Lifeboat Earth’. In Charles Beitz et al. (eds.), | nternational
*finceton, NJ: Princeton University Press, 1985), 265
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we don’t torture him thousands of people will die. This is then used to
justify the actual use of torture. Once some kind of ethical ‘permission’
for torture has been given in the abstract and limited case of the ticking
time bomb, once we accept that the prohibition of torture is not abso-
lute, this is then taken as a more blanket permission for the use of
torture,

As a description of the world, this scenario is deeply misleading,
Interrogators will tell you that they rarely if ever encounter an actual
ticking time bomb scenario in their work. Instead of the clean hypo-
thetical of the torture of one (guilty) person against the lives of thousands
of (innocent) people, you have a much more difficult scenario of the
torture of hundreds (?) of innocent (?) people without even being certain
that there is a bomb, or if we could discover it and dismantle it and save
lives.

Prior to 9/11, the commonplace belief in the United States was that
torture was wrong and that the United States would never use or
condone torture. After 9/11, a few people began to question this belief,
but initially they seemed at the margins, or testing the waters. By 2004/
2005 however, there was a very substantial opinion in the United States
that although most forms of torture may be wrong, it may be necessary
and desirable to use some forms of ‘torture lite’ or cruel, inhuman or
degrading treatment to gather information and to keep America safe in
this new situation of a war on terror. These arguments are not being
made just by conservative commentators, but by some respected mem-
bers of the liberal intellectual establishment.>® Almost all the arguments
start with the ticking time bomb scenario and then move quickly to the
premise that torture is indeed ‘effective’. Rarely do these commentators
provide adequate evidence for this premise that torture actually works.
Recent cases have shown the risks of relying on information extracted
from torture.’” The most revealing case is that of Ibn al-Shaykh al-Libi,
who provided the testimony about ties between Iraq and al-Qa‘ida used
by the Bush administration as one of its justifications for the Ir

i . aq war.
Libi later recanted, saying that he had fabricated the inform

ation to

3 See the debate, for example, in Sanford Levinson
Oxford University Press, 2004).

% See, for example, “The Costs of Outsourcing Interrogation: A Canadi
Long Ordeal in Syria’, New York Times Ma
Jail Files Lawsuit: Mistaken Identi
December 7, 2005, A16.

» Torture: A Collection (Oxford:

an Mushim’s
_ ¥ 29,2005; ‘German Held in Afghan
ty is Basis of Claim’, New York Times
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orture in Egypt, where he had been sent by the United States as
escapeftthe policy of ‘extraordinary rendition’ of high-level suspects to
rt O b ries for interrogation purposes.*” Even some US Interroga-
other € B e forward to argue that they did not get useful informa-
ors hav oh harsh interrogation.41 Yet the entire argument for t()l'tll;'t‘

. n throu 5
gion on the premise of effectiveness.
rests

The movement from interesting Co.unterfactual mental simulation to
2l description of the world that in turn justifies a policy that goes
i peyond the antecedent conditions of the mental simulation is a
::i};ht of hand with pernicious hgman results. l believe it is very
Jangerous t0 80 from a hypothetical tool of this sort to a policy
recommendation for the.real world. lnstead? we would prefer to base
our policy recommendations on careful empirical research about what

e actually happened in the world. Nevertheless, counterfactual
arguments of some sort may be difficult to avoid.

pure counterfactuals

A second kind of argument often used both in discussions of torture
and in discussions of human rights trials is what we could call the
pure counterfactual. Counterfactuals are subjunctive conditions state-
ments (i.e. they take the form, if x then y would have . ..) in which the
first part of the statement is not true. The argument about the effective-
ness of torture often takes this form of a counterfactual argument.
That is, the argument is that the situation with torture is better than
itwould have been if torture had not been used. The policy makers say,
‘believe me, worse things would have happened had we not tortured’.
Counterfactual arguments are very common in the policy world, and
they are common in social science as well. But they are a particularly
tricky kind of argument and they need to be handled with care. Because
for every counterfactual that says, we are now safer because we have
tortured, we can compose a plausible counterfactual that says we
are not safer because of torture. It is one person’s view of what might
have happened compared to another person’s view of what might
s !mPPened. Counterfactual arguments can never be proven or
established definitively. Nevertheless, this does not mean that all

40 ¢
ér 39 War Intelligence Linked to Coercion’, International Herald Tribune
4 ecember 9, 2005.

thony Lagouranis, “Tortured Logic’, New York Times February 28, 2006.
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counterfactuals are equal, and we need to use the best evidence 4
our disposal to try to distinguish more plausible from less playsip|.

Co’lll"r(l)te;ii?:;ltsl; counterfactual causal statements al.)out'tortur‘c, for
example, we need to look at evider.tce. If we look fo'r historical evidence
of real-world examples of ticking time l?ombs,' we find very fcw. J Oseph
Lelyveld, in a New York Times Magazine art.lcle where he interviewe
many Israeli security agents, says that despite Fhe long use of harsh
punishment in Israel, he could get only (lrzle specific case where tortyre
actually stopped a ticking time bomb."* But counterfactuals aboyt
torture are often particularly troubling counterfactuals, because policy
makers may also say that for national security reasops? they can’t
produce the evidence to prove their statement because it is classified.
When ‘evidence’ is produced for torture’s effectiveness, it is almost
always provided by a person who has carried out torture or authorised
it. In other words, since torture is a crime, the ‘evidence’ for the effec-
tiveness of torture is provided by the person who has committed the
crime of torture. Such a person has a strong self-interest in convincing
themselves and the audience of the necessity of torture. If they wish to
live with themselves and justify their behaviour to others, they must
convince all of us that torture was effective. So, we have a counter-
factual situation, where the evidence we are using to weigh whether or
not torture was effective is being provided by someone who has com-
mitted a crime and has strong legal and psychological reasons for
justifying it. No serious researcher would accept evidence in these
circumstances.

In addition to asking for evidence of effectiveness, we expect that a
good causal consequentialist argument needs to do a more complete
accounting of costs and benefits This may sound callous, but policy
makers are already doing a cost—benefit analysis of torture. If they are
going to do it, at a minimum, one should insist that the costs are fully
accounted for in both a cosmopolitan and long-range sense. In the case
of t.ortu.re e qeed to weigh the (possible, yet unknown) benefits of
saving lives against the known costs of torture to individuals. There is a

very extensive literature on the human costs of torture; we know it

exten e . ; : i
ds beyond the victim to the victim’s family, and from the first

42
oseph Lelyveld, ¢ - 2 .
‘Jl 25 _?, 36? yveld, ‘Interrogating Ourselves s New York Times Magazine June 12,
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cperation into future generations. Finally, we need to calculate the
legifimacy costs and the prop'agar_lda costs of the use of torture. How
nuch harm 0 the US ,reputatlon in the world have the photos of Aby
Grahib done? Wf& can’t know these costs precisely, but any more long-
o understanding of consequences must take them into account. In
other words, it 1s not enoggh to chart qut benefits, but we also need to
try tO weigh the costs agamst th benefits.

Because of the notorious trickiness of this kind of consequentialism,
ethical reasoning has preferred the deontological: do not torture. In that
particular case, I agree. I believe that there should be some basic deon-
tological principles so that we don’t have to reopen the ethical debate
about the consequences at every point. Do not torture is one of those
basic deontological principles. It is also a basic legal principle in domes-
tic and international law. But I'm also convinced that the justification
for torture uses very bad consequentialist reasoning, and it is not wise to
grant anyone the empirical claim that torture is actually effective. We
should answer both that torture is wrong, and that its effectiveness is
unproven, and based on the most flimsy evidence.

In response to Price’s question of what to do when faced with instru-
mental actors relentlessly pursuing their interests, one way is to realise
that they are frequently providing implausible consequentialist
accounts, and it is important to dispute both the principles, the causal
logics and the cost-benefit consequentialist analysis. This approach is
all the more important if we accept that some of the instrumental actors
(and many of their supporters and followers) actually believe the
implausible counterfactuals. The obligation of researchers is to be just
as relentless in questioning implausible accounts and proposing more
plausible ones, realising that we can never be fully persuasive, not only
because the instrumental actors are immune to facts but also because we
are always going to be working in the range of one counterfactual vs
another,

.But aside from these perverse forms of manipulation of consequenti-
alist arguments, there is also what we might call well-intentioned dis-
agreement about plausible consequences. I agree with Price that virtu.ally
erl?l:irrrnn:tige claims depend in various ways upon ?H}Pilr] i.Cal}:lSSL:-:;Pt)tkl)(leli
b about the world. What I would add to tl’ll.S is that the g

D_em depend on counterfactual claims about this world. '
enCelsff:j;ECeS among vyell-intentioned people (as OPPOSijli ® ?}lffrf;t

relentlessly instrumental actors) often have to do w1
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clarifying the nature of our ethical and empirical r.easoning. I suggest
that people are engaged in different kinds of reasoning and thus talking
past one another. One common disagreement may result from what
I would call the unstated but implied counterfactual.

I would argue that ‘conditions of possibility’ arguments sometimes
take the form of an unstated counterfactual. That is, conditions of
possibility arguments involve empirical statements about what actually
exists and how it became possible. But they also imply or suggest that
other outcomes were at one point possible and eventually became less
possible. Such arguments serve one purpose of a counterfactual, and
that is to ‘call attention to what could have happened, thereby locating
what did happen in the context of a range of possibilities that might ...
have taken place instead’.** Tetlock and Belkin argue the alternative to
an open counterfactual model is often a concealed counterfactual
model.** In a concealed model, the reader is aware that the author
thinks that other outcomes were both possible and desirable, but must
infer the preferred alternatives from the critique of what did happen,
rather than read them stated clearly with both their ‘possibility’ and
‘desirability’ defended. In this sense, I would find it useful in a critical
constructivist account, in addition to critiquing what did happen, if the
analysts would spell out clearly the desired alternative.

Comparison to the ideal

Yet another important difference is between what some scholars call
‘ideal theory’ and ‘non-ideal’ theory, that is, the difference between
theorising about the ethical ideal vs. theorising about what is possible
for governments or individuals to do in a non-ideal world.*’ I prefer
to think about this distinction as the difference between ‘comparison to
the ideal’ - a comparison of what actually happened to what should
have happened in an ideal world - and empirical comparison. The
world of ‘ideal theory’, following Linklater, might be further divided
between that which is ‘already immanent’ and that which is not already
immanent.*® However, as Price suggests in his introductory chapter,

43 Tetlock and Belkin, Counterfactual Thought Experiments in World
Politics, 15.

44 7. .
b It?ld. 4, 5 See, for example, Gibney, The Ethics and Politics of Asylum.
Linklater, The Transformation of Political Community.
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cJearef guidelines i bet ?:jied }flor how to identify and distinguish
what 18 Bl tymmmancnt & h other comparisons to the idea].

Let me illustrate t.hese wit re'ference to the issue of human rights
ANt icomparisor ﬁ’ t_*;e ideal can be explicit or implici, The
implicit com par'lson to the ideal is very common in discussions of
human rights trials. 'So, for .example, many people have discussed the
flaws in the international ‘trlals of th§ International Crimina| Tribunal
for the Former Yggoslawa (ICTY) in terms of its failure to actually
Jrrest the most sentor suspected war criminals, or for its wrong-headed
efforts at even-handednes§, or because by giving Milosevic the chance to
represent himself, the Tribunal gave him yet another opportunity to
(raumatise his victims, this time when they testified against him. Because
these flaws offend the sensibilities of those committed to justice, they
make an argument that it would have been better to have no trials at all
than to have the flawed trials of the ICTY.

This is not a counterfactual argument about what would have
happened in the former Yugoslavia without the ICTY. They are not
saying that the countries of the former Yugoslavia would have held
more or better trials on their own. Nor are they saying that Yugoslavia,
or Croatia or Kosovo would have been better off in terms of human
rights, or democracy or conflict without the ICTY.

Nor is it an empirical comparison to other comparable trials or to
other countries. They are usually not saying, for example, that the
Nuremberg trials or the Rwanda trials are better than the ICTY trials,
and thus should serve as a model. It is a comparison to an ideal of what
international trials should be. And if the actually existing trials do not
live up to that ideal, the belief is or the implication is that it would be
better not to hold them at all.

This kind of reasoning is not only the province of idealists, but
[would argue, is actually very present in critical constructivist thought
afld even in some realist or liberal thought. For example, Gary Bass, in
his book on international war crimes tribunals, explains tribuna.ls as
SOmeth.ing the countries of the West designed to assuage their gmlt at
:::l:t:ic‘?ﬁinything to intervene a.nd stop human rlghts Vl:l‘:;’;‘li glt

e the former Yugoslavia or Rwanda. This 1s an x¢ :

"IParison to an ideal. The ideal is that wealthy states should interven

to stg 1 ; Aerise -
1p human rights violations in other states. When they fail to do

. hold them up against this ideal and find them wanting. When they do

hing : : - : it is again
g else (set up war crimes tribunals, in this case) 1t 18 3§

SOr
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measured against the ideal (preventing the hu.ma_n rights violations iy
the first place) and found wanting, and thus d.lsmlssed as flawed.*”

This is an important form of ethical reasoning. We need to keep the
ability to hold our actual practices up to our ideals, and constantly
measure where they fall short. Such reasoning is a powerful pressure for
change in the international system. It is one of the main tools that
advocacy groups use in the world. But, it is also very important to be
careful how we use this form of the ideal comparison and to distinguish
it very clearly from empirical comparison and counterfactual reasoning,
First, comparison to the ideal should be explicit rather than implicit,
The author should clarify that the practice or institution in question is
being compared not to an empirical example in the world, but to a set of
ideals of what such a practice or institution should look like.

Many arguments about inconsistency or hypocrisy are also compar-
isons to an ideal of perfect political consistency. Why do we get trials in
the case of the former Yugoslavia but not in the case of war crimes by US
officials in Iraq? This is a valuable ideal comparison. In an ideal world,
we would have greater consistency and that could include war crimes
tribunals of US policy makers. But it does not follow that the ICTY is
thus not historical progress just because we don’t have full consistency.
In other words, some of our differences exist because we do not distin-
guish when we are engaged in comparison against the ideal, or ideal

theory, and when we are engaged in empirical comparison or counter-
factual reasoning.

Empirical comparisons

The comparison of practices or institutions not to the ideal but to
other current or historical practices can lead to rather different evalua-
tions.** So, for example, an evaluation of the ICTY that uses empirical
comparisons to other international tribunals might arrive at different
conclusions. For example, I would argue that the ICTY is an example
of a ‘successful’ international war crimes tribunal, in the sense that it

47
Ga.ry Bass, Stay tb_e Hand of .Vengeance: The Politics of War Crimes Tribunals
i (Prnr_1ceton, NJ: Princeton University Press, 2000).
In his work on poverty, Thomas Pogge proposes various kinds of empirical
comparisons and empirical baselines as a way to evaluate the impact of the
mlternatlona! order on domestic poverty; Thomas W. Pogge, ‘“Assisting” the
Gh olb)a.l Poor’. In Deen K. Chatterjee (ed.), The Ethics of Assistance: Morality and
the Distant Needy (Cambridge: Cambridge University Press, 2004), 273-277.
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scrually indicted, tried and conYicted criminals usin
thing that had not happened since N'uremberg, In
JCTY up against an 1deal_ of how international
[ compare it t0 other cases in the past and the prese

ast did powerful states act to punish human right
rries where they were not the victors in war? Never? If they now do it in
the case of ICTY and the International Criminal Tribuna] for Rwanda
(ICTR), that makes something new in the area of accountability for past
human rights violations. This looks to me like significant historical
change of a progressive kind, given the definition of progress I used
carlier in the chapter. I would argue that with the ICTY there s more
accountability for past crimes in the former Yugoslavia than there would
have been without the ICTY (a counterfactual argument) and thar with
all its shortcomings, the ICTY is still an improvement in some ways on
previous international trials (e.g. less an application of victors’ justice
than at Nuremberg, fewer immense delays with their attendant viola-
tions of the rights of defendants than at the ICTR). Even weighing some
of the negative consequences, I still find the overall balance positive,
compared to what would have happened without the ICTY. This is not
to say that we should forget the problems, or be naive about our
expectations for the future. But, neither should we let our ideals inter-
fere with the actual documentation of change in the system.

Let me give another example using domestic human rights trials in
Latin America. Carrie Booth Walling and I use various kinds of empiri-
cal comparisons to address the issue of the consequences of human
rights trials in the region. We compare the human rights situation in
individual countries before and after trials to see if we can discern the
impact of trials on human rights. We compare countries without trials
t0 countries that had trials to gain further insight into the effects of_
trials. Finally, we compare those countries that had a greater number of
rials to those countries that had fewer trials. Using these empirical
Omparisons, we find that there is no empirical evidence that huma.n
rights trials worsen human rights, democracy or conflict in 1.,atm
\Merica, and that in fourteen of our seventeen cases, the human rlghFS
Sltuation improved in countries that used trials."” Such empir‘lcal evi-
€NiCe can then be used to craft ethical arguments in favour of human

g due process, some-
stead of holding the
justice might look,
nt. How often in the
s violations in coun-

nk and Walling, “The Impact of Human Rights Trials in Latin America .
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rights trials, arguments that are attentive both to principles of justice

and to consequences of actual trials. -
Ethical arguments of these different types are ubiquitous and neces-

sary. But because they are also slippery, we also need to be very carefy]
and precise about how we g0 about using them. I would recommend
that first we distinguish very carefully between the comparison to ideals
and historical empirical comparison. I believe that many critical con-
structivist accounts rely on the comparison to the ideal or to the condi-
tions of possibility counterfactual argument. In almost every critical
constructivist work there is an implicit ideal ethical argument. This
argument is implicit because it is rarely clearly stated, but it is found
in the nature of the critique. So, for example, in her discussion of US
human rights policy, Roxanne Doty critiques a human rights policy
carried out by actors who use it for their own self-aggrandisement and
to denigrate others.”® The implicit ideal this presents is a human rights
policy that is not used for denigration or surveillance or othering those it
criticises or conversely, of elevating those who advocate it. What would
be examples of such a policy? The book does not provide examples. We
do not know if examples exist in the world. So the implicit comparison
is a comparison to an ideal —a never fully stated ideal, but one present in
the critique of what is wrong with the policies discussed.

Nicolas Guilhot makes a similar argument; the promotion of democ-
racy and human rights, he claims, are increasingly used in order to extend
the power they were meant to limit. He examines how progressive move-
ments for democracy and human rights have become hegemonic because
they ‘systematically managed to integrate emancipatory and progressive
forces in the construction of imperial policies’.”' But the book does not
offer any alternative political scenario. Guilhot admits that the book
‘does not provide answers to these dilemmas. At most, its only ambition
is to highlight them, in the hope that a proper understanding constitutes a
first step toward the invention of new courses of action.”? Ethically,
Guilhot believes that the democratic critique of democracy is sufficient.
But if critique is to open space for new courses of action, as Guilhot
wishes, some hint at what those new courses look like would be useful.

30 Roxanne Doty, Imperial Encounters: The Politics of Representation in North-

. Squth Relat‘z’ons (Minneapolis, MN: University of Minnesota Press, 1996).
Nicolas Guilhot, The Democracy Makers: Human Rights and Trternational
Order (New York, NY: Columbia University Press, 2005), 222-224.

52 1bid. 14.



The role of consequences, comparison and Counterfactugls
109

This kind of critigue ha.s a crucial role to play in pointing to h :
fas Price highlights in the introduction to this volume), ¢ e alYPOCrlsy
a5t catalyst for policy change in the direction of policy thatS(;SsrT:l
include less surveillance or less co-optation of human rights discou;1
But it iS unlikely to serve asa catalyst for new action or policy Chanse.
unless it ventures something more than pure critique, unless it riSksgz
political or'ethical proposal..Without.that, it potentially has the impact of
delegitimising any human rights policy without suggesting any alterna-
dive. Any policy to promote human rights or democracy is shown to be
deeply flawed or even pernicious. The ethical effect is to remove norma-
five support from existing policies without producing any alternatives.
This is similar to what Price means when he says that ‘critical accounts
which do not in fact offer constructive alternatives in the aftermath
of critique ironically lend themselves to being complicit with the conser-
vative agendas opposing erstwhile progressive change in world politics’.

Neither Doty nor Guilhot, for example, contrast human rights poli-
cies or democracy promotion policies to previous policies that I would
suggest were more pernicious — such as national security ideology and
support for authoritarian regimes in the Third World. By presenting no
contrasts, the critique would appear to say that there is no ethical or
political difference between a policy that supports coups and funds
repressive military regimes and a policy that critiques coups and cuts
military aid to repressive regimes. These policies would appear to be
ethically indistinguishable. Doty and Guilhot give me no ethical criteria
to distinguish among the policies of the Nixon/Kissinger administra-
tion, the Carter administration and current Bush administration policy.

Because the comparison is an implicit ideal, never an empirical real-
world example, the critique is very telling and can delegitimise tbe
critiqued policy. But nothing is put in its place. It puts the analyst. in
an ethically comfortable position, but by not proposing any explicit
comparison, it demobilises the reader. We learn what to Oppose, to
critique, but we don’t learn explicitly what to support in its stead. The
result can be political paralysis. e

ere is a long tradition in political theory of su.cl.l critique, l?‘ft
t}}eoriStS more often propose alternatives.” I believe critical Coﬂ,Strmn;
Vists have often unstated ideals for the international systerm: Hepansgio

: ] Ll[.
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the prevalence of the critique of ‘othering’ it would seem that the mjj,
principle defended is that of equality and non-discrimination, by},
among individuals and among states. Critical constructivists at |eaq
implicitly often seem to be especially concerned about advocating the
principle of the equality of states when invoking the concept of hjer.
archy as a key critical focus.

One problem with a tradition that places such emphasis on equality
in action and in language is that is renders other judgement problematic,
Almost any ethical judgement leads to a conclusion that some actions by
some states or individuals are worthy of praise or of condemnation. [f
you praise or you condemn, critical constructivists seem to suggest, you
inevitably rank or other in some form. But I do not know how it is
possible to engage in ethical judgement without some kind of praise or
condemnation. Equality is certainly a valuable goal, but is state equality
the priority goal that trumps all others? And must our commitment to
equality make all attempts at ethical judgement suspect?

In the process of research and writing as well, I believe that the
scholar must both critique and inspire.>* This is similar to what Price
calls for when he says that we need to put constitutive empirical insights
to work for a forward-looking ethic. For critical theorists to remind us
of the dark side of many apparently benevolent policies is a necessary
antidote against naivety, hubris or self-congratulatory smugness.
Likewise, there are historical moments when there is nothing but cri-
tique and resistance. Gadflies are always necessary in these smug times.
But I believe that we need to make judgements and take action.
Judgement implies an ability to evaluate, to weigh, to make a decision
in matters affecting action.

Smart students, for example, will read our work, and wonder — what
should we do? Should we hold more war crimes tribunals? How can the
US government promote democracy and human rights? How do the

laws of war need to be reformulated? Those of us doing empirical
research will want to draw on our prin

to provide answers to these questions.

Judgement is a result of a combination of the premises and commit-
ments we begin with and the empirical research results about the con-
sequences of action. [ believe that the best ethical judgement requires the
best empirical research we can do using all the research tools at our

ciples and our research to try

** I thank Susan Bickford for this insight.
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sure that we render judgement ke
as of the real world of politics,
. : counterfactuals and different
d researchers will disagree about results. We can
ns by being more explicit abc.>ut our process'es. of
f y relating our research findings more exp11c1t'ly
plications. This volume is one important step in

€ping in mind the
The research will
kinds of compar-





