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Abstract

Following the attacks of 9/11, the United States adopted a policy of torturing suspected terrorists and
reinterpreted its legal obligations so that it could argue that this policy was lawful. This article in-
vestigates the impact of these actions by the United States on the global norm against torture. After
conceptualizing how the United States contested the norm against torture, the article explores how
US actions impacted the norm across four dimensions of robustness: concordance with the norm,
third-party reactions to norm violations, compliance, and implementation. This analysis reveals a het-
erogeneous impact of US contestation: while US policies did not impact global human rights trends,
it did shape the behavior of states that aided and abetted US torture policies, especially those lacking
strong domestic legal structures. The article sheds light on the circumstances under which powerful
states can shape the robustness of global norms.
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Introduction members of Congress, and important parts of the US na-
tional security establishment have pushed back against

Following the attacks of 9/11, the United States contested T ;
these developments, and the Trump administration has

the norm prohibiting the use of torture by adopting a - licies. all of this evid
policy of torturing suspected terrorists and reinterpreting yet to Implement any torture policies, all of this evidence
its legal obligations so that it could argue that this pol-

icy was lawful. There is evidence that these actions have

indicates that many Americans no longer believe that tor-
ture is taboo (Allard et. al. 2016).!

. iy It is 1 lear whether or n n ion
weakened support for the norm against torture within t is less clear whether or not US contestatio

the United States. Since 9/11, US public opinion has
shifted in favor of the use of torture and there has been

has had an impact on the robustness of the norm
against torture at the international level. We concep-
tualize the core of the antitorture norm as consisting

a marked increase in favorable representations of tor- ; ) 3
of two parts contained in Article 1 of the Conven-

ture in US popular culture (McKeown 2009; Moynihan

2009; Gronke et al. 2010; Goldman and Craighill 2014). tion ?gainst Torture and Other Cruel, Inhuman,.and De-
grading Treatment or Punishment (CAT) (United Na-

Even more troubling, US President Donald Trump cam- > R . : )
tions 1984).2 First, it prohibits public officials from car-

paigned on a promise to “bring back a hell of a lot worse
than waterboarding” (Johnson 2016) and, since taking 1 See, for example, the open letter from members of the

office, has drafted an executive order aimed at return- national security establishment, Allard et. al. “Defend-
ing to Bush-era policies and appointed Gina Haspel— ing the Honor of the US Military from Donald Trump”
an official deeply involved in the Bush administration’s (2016).

rendition and torture program—to lead the US Central 2 The text of the CAT is available at http://www.ohchr.org/
Intelligence Agency. Although human rights advocates, Documents/Professionallnterest/cat.pdf.
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106 The Heterogeneous Impact of US Contestation of the Torture Norm

rying out or consenting to intentional acts that cause
severe pain or suffering, inflicted for the purpose of
obtaining information, or punishing, intimidating, or co-
ercing an individual or third party. Second, it is one of a
small number of norms deemed “nonderogable,” mean-
ing that there are no circumstances under which states
may deviate from their obligation not to torture.> The
prohibition on torture is also recognized by most jurists
as jus cogens, that is, a peremptory norm of international
law from which no derogation is permitted. Thus, part of
the core of the torture norm is that there are no excep-
tions to the rule.

In order to explain the consequences of US actions,
it is necessary to specify how the United States chal-
lenged the torture norm. At first glance, it appears
that US contestation took the form of what Deitehoff
and Zimmerman, in the framing article, call “applica-
tory contestation”—contestation was primarily about
whether torture could be used against certain kinds of
people in situations of extreme urgency, specifically “ter-
rorists” during the so-called “war on terror.” Indeed,
prior research claims that US practices contested only the
torture norm’s “content, practice, and meaning-in-use as
an established human rights norm—not the validity of
the norm itself” (Birdsall 2016, 181).

Upon closer examination, however, it is clear that US
actions masked a deeper attempt to contest the norm it-
self, a policy we call covert validity contestation. Despite
public claims that it did not torture, the Bush adminis-
tration challenged the United States’ accepted legal obli-
gations and implemented a clandestine policy of torture
at US detention facilities overseas.* The United States en-
gaged covertly with other states in implementing this pol-
icy, facilitating norm violations by a wide range of actors.
Meanwhile, to protect its officials from the possibility of
prosecution, the Bush administration promulgated legal
arguments that, in effect, justified derogation from a non-
derogable norm. US actions, therefore, struck at the core
of the norm itself, in both discourse and practice.

3 See the International Covenant on Civil and Political
Rights, article 4.2, where the prohibition on torture is
listed as one of the nonderogable articles of the treaty
(United Nations 1966). See also CAT, article 2.2 (United

Nations 1984).
4 We do not have the space here to document our claim

that US behavior was in violation of the prohibition on
torture and inhuman treatment; a large body of official
reports and secondary literature document US viola-
tion of the norm, including, most recently, the report on
the CIA detention and interrogation program by the US
Senate Select Committee on Intelligence (2014).

The theoretical framework discussed in the framing
article suggests diverse expectations in regard to the im-
pact of US covert validity contestation on the robust-
ness of the antitorture norm. On the one hand, the fact
that the most powerful state in the system contested the
norm, and that it was joined by a diverse group of other
states, suggests that contestation would undermine norm
robustness. On the other hand, process and structural
factors—such as the fact that the norm against torture is
highly legalized, precise, institutionalized, and embedded
in the dense environment of human rights law—suggest
that the antitorture norm might be resilient to such con-
testation. This article explores these dynamics.

We argue that the impact of the covert validity con-
testation by the United States was heterogeneous: it
weakened the norm against torture in some states and
strengthened it in others.’ This heterogeneous impact
is explained by regime type and the expectation of en-
forcement. Applying the theoretical framework from the
framing article to the case of US torture reveals three
broad trends. First, some highly democratic states con-
fronted the US for its discourse and practice, thereby af-
firming the norm and their own commitment to it. This
trend is especially strong in states with robust enforce-
ment mechanisms that led them to respond to US ac-
tions in systematically different ways than states that
lacked these mechanisms.® In places where the norm
against torture was more institutionalized and legalized,
both regionally and domestically, many states responded
to US contestation by defending the norm against tor-
ture. Second, some states publicly affirmed the validity of
the norm against torture by chastising the United States
as hypocritical while simultaneously continuing to en-
gage in torture themselves. In this case, US behavior pro-
vided new cover for old practices, but did not necessarily
lead to more torture. Finally, states that collaborated ac-
tively with the US rendition and torture program appear
to have engaged subsequently in more abuse of human
rights. Thus, while we generally agree with prior research
that the antitorture norm is “rhetorically strong but prac-
tically weak” (Brunnée and Toope 2010, 269), our anal-
ysis uncovers how US contestation resulted in both the

5 We focus on the impact of US contestation of the an-
titorture norm on public officials around the world, but
US contestation may also have made an impact on in-
surgent groups such as Islamic State of Iraq and the

Levant, but that is beyond the scope of this article.
6 Our analysis emphasizes the role of domestic-level en-

forcementin shaping norm robustness; for a related dis-
cussion of international-level enforcement, see the ar-
ticle in this issue by Richard Price.
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torture norm’s resilience and intimations of its gradual
weakening.

The remainder of this article proceeds in three parts.
First, we provide an overview of past US positions on the
norm against torture and explain how the United States
went about contesting the norm during the Bush admin-
istration. Second, to evaluate whether or not the robust-
ness of the norm declined after US contestation, we assess
all four of the dimensions of norm robustness from the
framing article, both prior to and after US contestation.
This provides both quantitative and qualitative evidence
of how other countries responded to US contestation. Fi-
nally, we consider which of the factors proposed in the
framing article help explain the outcomes we identify and
conclude by noting how current events may shape the ro-
bustness of the torture norm in the future.

From Advocate to Adversary: The United
States and the Norm against Torture

Prior to US contestation under the Bush administration,
the global norm against torture was somewhat robust,
as measured by the dimensions of norm robustness in
the framing article. By 2000, 147 countries had ratified
the International Covenant on Civil and Political Rights
(ICCPR) and none specifically rejected the core feature
that the antitorture norm was nonderogable.” The CAT
had high and rising levels of treaty ratification by the
time US contestation began in the early 2000s. More than
120 countries had ratified the treaty by 2000, and almost
two-thirds of those countries had done so in the 1990s.
Only seven of those ratifiers had reservations taking ad-
vantage of op-out clauses that could seriously undermine
the object of the treaty.® Despite widespread ratifica-
tion of CAT, behavioral compliance and implementation
of the norm was problematic. Reports by governments
and nongovernmental organizations (NGOs), as well as
various measures of government human rights practices,

7 One country, Trinidad and Tobago, reserved against ar-
ticle 4.2 of the ICCPR, without referencing any specific
objectionto any of the seven articles listed there as non-

derogable.
8 Afghanistan (1987), China (1986), Israel (1991), Poland

(1984), and Saudi Arabia (1997) all took advantage of
language in article 28.1 permitting a country to declare
that it does not recognize the competence of the Com-
mittee against Torture. Botswana (2000) and the United
States (1994) both included reservations saying they
were bound by the obligations of the treaty only inso-
far as the definition of terms torture and cruelty corre-
sponded to those in their constitutions.

revealed that many states continued to torture, and
few institutional mechanisms were in place to limit this
behavior.

There was also little contestation of the norm against
torture in the United States before 2001. The United
States ratified a number of treaties that imposed interna-
tional legal obligations to refrain from torture and inhu-
man and degrading treatment under any circumstances,
including the Geneva Conventions of 1949, the ICCPR,
and the CAT. The United States was deeply involved in
drafting these treaties and worked to make the prohibi-
tion on torture and cruel and degrading treatment more
precise and enforceable (Burgers and Danelius 1988).
The administration of George H. Bush submitted the
CAT treaty to the Senate in 1990 and supported ratifi-
cation, and a bipartisan coalition in the Senate worked
to ensure ratification in 1994.

After ratification, the Congress implemented the con-
vention in domestic legislation.” In 1999, in its initial re-
port to the United Nations (UN) Committee against Tor-
ture, the US government said:

Torture is prohibited by law throughout the United
States. It is categorically denounced as a matter of
policy and as a tool of state authority. Every act con-
stituting torture under the Convention constitutes a
criminal offence under the law of the United States. .
. . No exceptional circumstances may be invoked as
a justification of torture. (Committee Against Torture
2000, emphasis added)

Prior to 2002, high-level US policy makers did not ex-
plicitly condone or justify torture, nor did they suggest
that the norm’s application was limited to certain types
of individuals or circumstances. This changed with the
onset of the so-called war on terror. After 9/11, the Bush
administration engaged in active, strategic, and costly ef-
forts to deconstruct the norm while seeking to conceal its
actions from detection and protect its officials from the
possibility of punishment for breaking the law.

The Bush administration made three main arguments
that had grave implications for the antitorture norm in
a series of legal memos and reports prepared by the De-
partment of Justice and the Defense Department between
August 2002 and September 2003. These are some-
times now referred to as the “torture memos.” The first

9 After ratifying the Convention against Torture, Congress
enacted a new federal antitorture statute to implement
the requirements of the convention (18 U.S.C. § 2340 et
seq.). It makes torture a felony and permits the crimi-
nal prosecution of alleged torturers in federal courts in
specified circumstances.
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argument held that the Geneva Conventions did not
apply to the conflict in Afghanistan. Because the Geneva
Conventions grant individuals absolute protection from
torture, the decision that they did not apply to a specific
conflict was understood by some to imply that torture
was permitted. The second argument involved reinter-
preting the definition of torture so that the United Sates
could use its preferred interrogation techniques. The By-
bee memorandum of August 1, 2002, advanced a def-
inition of torture that was contrary to the language of
the law and common sense.'® The third argument relied
on a controversial constitutional position claiming that
the president had the authority to supersede international
and domestic law to authorize torture. This argument
runs contrary to the concept of nonderogability, which
is at the core of the torture norm.

Each of these arguments was contested from within
and from outside the Bush administration. As a re-
sult of this contestation, the Office of the Legal Coun-
sel withdrew the torture memos in 2004 and replaced
them with memos more consistent with international law
(Goldsmith 2007). In this sense, the Bush administra-
tion’s treatment of the antitorture norm can be viewed as
changing over time. But despite these changes, the prac-
tice of torture and cruelty continued in secret prisons and
other detention centers around the world until late 2007
(SSCI 2014, 163-70). Moreover, the Bush administration
demanded and secured legislation that provided retroac-
tive immunity for past torture for all US officials.!!

During this period, from late 2001 through early
2009, the US Central Intelligence Agency (CIA) ran a
clandestine program known as the Rendition, Detention,
and Interrogation (RDI) program, which involved the
kidnapping, disappearance, extrajudicial detention, and
torture of suspected terrorists in the war on terror (Singh
2013). It is estimated that this program held at least 119
prisoners and entailed the active cooperation of forty for-
eign governments plus Hong Kong (Singh 2013; SSCI
2014; see Appendix A). Nevertheless, Bush administra-
tion officials asserted repeatedly that the United States
did not torture and that it was in full compliance with
all applicable law. When controversy erupted in Europe
over the program in 2003, for instance, Secretary of State
Condoleezza Rice contended that the United States did
not “permit, tolerate, or condone torture under any cir-

10 Harold Koh has argued that the Bybee Memorandum of
August 1, 2002, “offers a definition of torture so narrow
that it would have exculpated Saddam Hussein” (2005,

654).
11 Section 1004(b) of the Detainee Treatment Act of 2005
(42 U.S.C. 2000dd-1(b).

cumstances” (Kessler and White 2005; Rice 2005). In
early 2006, the US government established an intera-
gency group of experts that would travel globally to de-
fend US “detainee policies” at public events. The gov-
ernment also issued agency-wide talking points aimed at
establishing that US interrogation policies did not vio-
late US legal commitments (Department of State 2007;
Department of State 2009b).

Did US Contestation Weaken the Norm
against Torture?

In order to assess the impact of US policies on the inter-
national norm against torture, we focus our analysis on
the four dimensions of norm robustness developed in the
framing article: concordance, third-party reactions, com-
pliance, and implementation.

Concordance

Concordance refers to belief in a norm’s legitimacy, in-
cluding beliefs in the legitimacy of the institutions tasked
with monitoring or implementing the norm. If US dis-
course and actions eroded the norm against torture, we
would expect to see less general belief in the norm’s legit-
imacy and, in particular, greater acceptance of the notion
that counterterrorism policies qualify as an exception to
the norm.

One measure of concordance is the number of treaty
ratifications and the level and quality of opt-out clauses.
Three specific treaties address the norm against torture:
the CAT, which is global in scope, and two regional con-
ventions, the Inter-American Convention to Prevent and
Punish Torture and the European Convention for the Pre-
vention of Torture and Inhuman or Degrading Treatment
or Punishment. These treaties continued to receive rati-
fications after US contestation began, and no state with-
drew its ratification of any of the three conventions. Each
convention’s rate of ratification waned over time, but
this is to be expected after many of the “easy” countries
had already ratified and only harder cases remained. In
the European case, for example, by 2006 all forty-seven
members of the Council of Europe had ratified the Euro-
pean Convention for the Prevention of Torture. Although
forty states still have not yet ratified the CAT, half of
these countries are relatively new or decolonized small
island states, which says more about limited state capac-
ity than a concerted coalition contesting torture. In short,
US contestation does not appear to have shaped patterns
of treaty ratification.

The ratification dynamics of op-out clauses in the
CAT did change somewhat in the new millennium. After

610z Areniga gz uo Jasn Aleiqi] prealeH AQ ¥1.6/¥£G/S0L/L/yAoeASqe-9joie/ssboljwoo dno-olwapede//:sdiy woly papeojumoq



AVERELL SCHMIDT AND KATHRYN SIKKINK

109

2000, over forty additional countries ratified the CAT,
for a total of 162 State Parties in 2017. Of these new
ratifiers, a higher percentage—ten countries—took ad-
vantage of an opt-out clause in CAT that permits coun-
tries to declare that they do not recognize the competence
of the Committee Against Torture. This suggests some ad-
ditional challenges to the belief in the legitimacy of this
institution tasked with monitoring and implementing the
norm. In addition, four countries refused to accept CAT’s
definition of torture when it came into conflict with their
constitutions or domestic law, as the United States had
done earlier when it ratified CAT in 1994. US reservations
to CAT may have provided some cover and language to
these countries.

What is quite interesting, however, is that third-party
reactions to these reservations were strengthened after
2000. Few objections were made regarding the use of opt-
out clauses before 2000. After 2000, twenty-six countries
issued formal objections to reservations that appeared to
undermine the purpose of the treaty. In particular, in what
appeared to be a concerted effort, a number of mainly
European states objected to such reservations by Pak-
istan, the United Arab Emirates, Laos, Fiji, Botswana, the
United States, Qatar, Bangladesh, Thailand, and Vietnam.
In the case of Qatar, these reservations were withdrawn,
perhaps as a result of the objections.'> Comparing this
scenario to the period before 2001, it does not appear
that concordance with the norm declined globally as a
result of US contestation.

Third-Party Reactions
Third-party reactions to norm violations and contesta-
tion include both discursive and material sanctioning. If
US actions and those of states that participated with the
United States in contesting the norms against torture ac-
tually undermined the norm, we would observe third-
party reactions that were either passive or that applauded
violations. In contrast, if US actions did not weaken the
norm against torture, we would observe other states sanc-
tioning the United States and its allies discursively and
materially. Evidence suggests the latter was often the case.
To evaluate how third parties responded to US vi-
olations, we began with the database of 251,287 State
Department diplomatic cables leaked through Wikileaks
in 2010 and 2011. This database has several notable
strengths. The data in Wikileaks is granular, global, and

12 These reservations and objections can be found on the
UN Treaty Website for CAT at https://treaties.un.org/
doc/Publication/MTDSG/Volume%20l/Chapter%20IV/
IV-9.en.pdf.

candid. It describes the time and place of US diplomatic
interactions, noting who did and said what to whom of-
ten in private, off-the-record settings. Officials might be
expected to be slightly more forthcoming about their be-
liefs in such settings, as opposed to in statements issued
before the Human Rights Council (HRC). The bulk of
the leaked cables—172,469 to be precise—cover the pe-
riod of 2004 to 2008 when controversy over US noncom-
pliance was at its peak. The Wikileaks diplomatic cables
thus offer a unique starting point for understanding state
reactions to US noncompliance.!3

One of the primary trends revealed in the cables is the
discursive rejection of the Bush administration’s position
on torture by the United States’ closest allies. European
states led the pushback; however, it took a few years be-
fore they came to coordinate their efforts effectively. At
first, pushback was bilateral in nature and focused on US
legal positions. For instance, from at least August 2002
through August 2003, Dutch officials raised the status
of noncombatants and due process at Guantanamo Bay
at every bilateral discussion of human rights (US Em-
bassy The Hague 2003b). However, these efforts appear
to have had little impact on US policies, and European of-
ficials quickly grew tired of broaching the topic. By 2004,
many were so frustrated by US noncompliance that they
avoided raising the topic with US officials in formal set-
tings (US Embassy Brussels 2004).

Pushback grew more coordinated following the Abu
Ghraib controversy, the leaking of the infamous torture
memos, and news reports of secret US-run detention fa-
cilities in eastern Europe. International institutions be-
gan to play a critical role in coordinating state and NGO
efforts to pressure the United States on its torture poli-
cies. For instance, during the first Organization of Se-
curity and Cooperation in Europe meeting dedicated to
human rights and the fight against terrorism in Vienna
in 2005, European delegates and American NGOs fo-
cused discussion on US behavior. When confronted, how-
ever, the United States stuck with its strategy of denying

13 Conclusions drawn from Wikileaks on this topic must
also be viewed in light of the two key limitations: first,
the database contains no cables classified as top se-
cret, and second, the database as a whole is neither
geographically nor temporarily representative. Cables
from some countries, like the Netherlands and Turkey,
are represented consistently across the study period,
however, cable traffic from other countries is skewed
toward the post-2006 period. Therefore, the database
does not reflect the totality of the impact of US non-
compliance on its diplomatic relations, and data must
be crosschecked with other sources.
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that it violated the torture norm, claiming that its actions
were lawful under the Geneva Conventions (Department
of State 2009a). Similar confrontations with simi-
lar outcomes occurred during US-EU human rights
consultations in Brussels that same year (US Embassy
Brussels 2005).

In late 2005 and early 2006, the Parliamentary As-
sembly of the Council of Europe and the European Union
(EU) Parliament launched investigations into the secret
detention and illegal transfer of detainees by the United
States in Europe. Both inquiries released a series of re-
ports in 2006 and 2007 documenting the complicity of
European states in the United States’ rendition and tor-
ture program (The Rendition Project 2017).!* These in-
vestigations uncovered evidence that Poland and Roma-
nia hosted secret detention sites and that a number of
other European states were complicit in the US rendi-
tion, detention, and interrogation program.!® Although
these investigations carried no prosecutorial authority
and were dismissed as inaccurate by officials in impli-
cated countries, they laid the groundwork for subsequent
investigations by human rights activists and legal cases
brought before the European Court of Human Rights, as
discussed below.

Despite this mounting evidence, the European Union
initially failed to take a strong public stance on non-
compliance by the United States and some of its own
members. Although some EU officials spoke publicly
of the need for counterterrorism efforts to comply
with internationally accepted standards of human rights,
EU ministers’ confrontations with the United States
remained private and tepid.!® For example, during a EU-
US ministerial meeting in Vienna in 2006, European offi-
cials raised their concerns about the CIA’s rendition pro-
gram with US Attorney General Alberto Gonzales, but
never issued a public statement (Kinzelbach and Kozma
2009, 612). It was not until after President Bush’s pub-

14  The investigations, known respectively as the Fava
and Marty Investigations, are available for download
through the Rendition Project: http://www.therendition

project.org.uk/documents/eur-complicity.html.
15 These states included Germany, the UK, Spain, Ireland,

Greece, Cyprus, and Italy, among others.
16 Forinstance, Javier Solana, the EU High Representative

forthe Common Foreign and Security Policy, told the Eu-
ropean Parliament in May 2006: “The position of the Eu-
ropean Union is clear: states must ensure that any mea-
sures they take to combat terrorism complies with their
obligations under international law, in particular inter-
national human rights, refugee, and humanitarian law”
(Solana 2006).

lic acknowledgement of the United States’ secret deten-
tion program in September 2006 that the EU issued a
public statement on the issue. However, the EU’ even-
tual statement, issued in December 2006 by the General
Affairs and External Relations Council, garnered little
public attention given that it was buried within a larger
set of conclusions and couched in opaque diplomatic lan-
guage (Council of the European Union 2006; Kinzelbach
and Kozma 2009, 610-13).

Pushback continued to be stronger in some bilateral
settings and focused on US legal positions. Norway, for
instance, a non-EU ally, confronted the United States
publicly. In his first meeting with US Ambassador Ben-
son Whitney in January 2006, the new Norwegian For-
eign Minister Jonas Gahr Stoere contended that US inter-
ests would be better served if detainees were treated as
POWSs under the Geneva Conventions (US Embassy Oslo
2006a). “No one is outside the law,” Stoere contended.
Two months later, Stoere presented a formal diplomatic
note articulating Norway’s views on the legal issues con-
cerning detainees (US Embassy Oslo 2006¢).'” In present-
ing the note, Stoere stated his belief that the United States
had hurt its campaign against terrorism and its interna-
tional image by not applying international law appropri-
ately. Similar efforts were made by Swiss State Secretary
Michael Ambuehl (US Embassy Bern 2006b). The Dutch
government even went so far as to commission a study
concerning legal debates in the war on terror and circu-
lated the report at the UN in New York (US Embassy The
Hague 2009a; US Embassy The Hague 2009b).

Our analysis of third-party reactions complements
and extends analysis done by others, including Keating
(2014). Keating examines public statements in response
to US contestation of the antitorture norm to argue that
the number of international actors willing to contest the
torture norm increased during the Bush administration
(Keating 2014, 16). We examine additional documents
and focus on private settings where actors might be more
forthcoming. Our general conclusions are similar to those
reached by Keating (2014): the Bush administration’s
contestation of the antitorture norm did not lead to an
international norm cascade in favor of its position. Our
analysis, however, also identifies some additional trou-
bling trends.

While many Western governments pushed back dis-
cursively against the United States’ torture policies, some
other states responded opportunistically by citing US
practices to justify their own misdeeds. In 2004, a EU of-
ficial said that the Sudanese government had “borrowed

17 US Embassy Oslo (2006c) contains the full text of the
Stoere’s diplomatic note.
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the US concept of ‘illegal combatants,” as developed and
applied to Guantanamo, to justify some of its current
actions” (US Embassy Brussels 2004). More recently,
following a coup attempt in April 2014 in Comoros, the
government and military detained alleged mercenaries
and Comoran nationals and submitted them to, in their
own words, “enhanced interrogation techniques” (Gabor
Rona, email to author, November 17,2015). When ques-
tioned by international observers, government ministers
justified their actions saying that these were enemy com-
batants not entitled to the same legal protections as citi-
zens (ibid.). US actions thus both actively facilitated and
provided a pretext for human rights violations by other
states.

Some states began to cite US violations to undermine
the legitimacy of a broad range of international mech-
anisms meant to safeguard human rights. In 2006, for
instance, Sudanese President Omar al-Bashir cited US be-
havior when justifying his refusal to allow UN peace-
keepers into Darfur (US Embassy Khartoum 2006). US
unwillingness to grant full access to Guantanamo to the
UN Special Rapporteurs, moreover, became a key point
of tension between the United States and its European
allies. In 2005, Dutch Ministry of Foreign Affairs Spe-
cial Ambassador for Human Rights Piet de Klerk argued
that these refusals “strengthen the hand of other coun-
tries that deny access to the UNHCR Special Rappor-
teurs” (US Embassy The Hague 2005a). “[T]he use of
the [United States] as an excuse by Sudan and others to
justify their misdeeds” prompted European officials to
raise these concerns during human rights consultations
with the United States in 2005 (US Embassy Brussels
2005). This suggests that European officials were worried
about the impact of US contestation on weakening the
norm.

Nevertheless, acceptance of the validity of the norm
against torture remained widespread even among coun-
tries that frequently violate the norm. In multilateral fora,
states often cited US transgressions to deflect criticism of
their own human rights records. In the annual debate on
human rights in the UN General Assembly’s Third Com-
mittee in 2007, for example, China, Iran, North Korea,
Syria, and Cuba each argued that the United States had
no standing to speak on these issues because of its own
human rights violations (US Embassy New York 2007).
US torture practices also came into play during the de-
bate on the creation of the UN Human Rights Council
in 2006. In response to the United States arguing in fa-
vor of preconditions to membership, Cuba asked rhetor-
ically “how the United States can demand conditions for
entry into the HRC, alleging US troops were mistreating
prisoners in [Guantanamo] and Abu Ghraib” (US Em-

bassy New York 2006). In neither of these occasions did
states respond by suggesting that the norm against tor-
ture was weakening; rather, they accepted its validity, but
questioned the qualification of the United States to speak
on the matter.

Commenting on a report on prisoners in Guantanamo
Bay in 2006, for instance, China’s minister of foreign
affairs said that China attached great importance to
the Geneva Conventions and thought the United States
should “handle the prisoners held in Guantanamo Bay in
line with international law” (US Embassy Beijing 2006).
Similar positions are found in the coverage of US actions
by state-sponsored media in countries that frequently em-
ploy torture (e.g., US Embassy Damascus 2006; US Em-
bassy Tunis 2006). While such propaganda often serves
the instrumental purpose of rallying domestic support or
deflecting US diplomatic efforts, by condemning US ac-
tions these messages also affirm the validity of the norm
against torture.

Several states went beyond discursive reactions to
adopt policies with material implications for the United
States. For example, even though the Dutch Army was
eager to contribute troops to Operation Enduring Free-
dom in Afghanistan, the political leadership of the Dutch
Ministries of Foreign Affairs and Defense were concerned
about the potential domestic political consequences if a
member of the Taliban or al-Qaeda were captured by
Dutch Special Forces and ended up in Guantanamo Bay
(US Embassy The Hague 2003a; US Embassy The Hague
2003c). These concerns held up the deployment of Dutch
troops for nearly two and a half years and damaged
coalition efforts in Afghanistan (Dempsey 2005). Even
after deploying troops, concerns about renditions, de-
tainee abuse, and deteriorating public support for the
war complicated subsequent Dutch deployments (US Em-
bassy The Hague 2005b).

After voting to deploy troops, the Dutch Parliament
maintained pressure on the Dutch government to ensure
that any prisoners apprehended in Afghanistan were pro-
tected by the Geneva Conventions and not turned over to
US forces (US Embassy The Hague 2005¢). In meetings in
April 2005, Dutch officials sought a joint statement with
the US Department of Defense expressing that both coun-
tries believe detainees should be granted humane treat-
ment in accordance with the principles of the Geneva
Conventions (US Embassy The Hague 2005a). When
these efforts failed, the Dutch began to work around
the United States in Afghanistan in order to ensure the
humane treatment of detainees. The Dutch, along with
the UK, Canada, and Denmark, signed bilateral agree-
ments with the government of Afghanistan guaranteeing
their access, as well as that of the ICRC, to detainees
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they turned over to the Afghan government (US Embassy
Kabul 2006).'8 The Dutch also came to an agreement
with the Australians, whereby Australian officials would
turn detainees over to the Dutch who would subsequently
treat them as their own detainees. This made it so that
detainees fell under the Dutch’s bilateral agreement with
the Afghan government (US Embassy Kabul 2007). All of
these arrangements were ad hoc measures meant to limit
the damage done by US noncompliance.

Other countries reacted by limiting policy cooper-
ation with the United States. The Finnish Parliament,
for example, delayed ratifying a 2004 US-EU Extradi-
tion Treaty (US Embassy Helsinki 2005b; US Embassy
Helsinki 2006) and a Mutual Legal Assistance Treaty
(US Embassy Helsinki 2005a) until 2007 because of con-
cerns that US policies might violate Finnish constitutional
guarantees (US Embassy Helsinki 2007). Swiss officials
similarly explained limits to counterterrorism coopera-
tion with the United States in 2006, claiming that US de-
tainee policies were unpopular with the Swiss public (US
Embassy Bern 2006b). Concerned that the rendering of
suspected terrorists through British airports might vio-
late domestic law, the UK began requiring that requests
be submitted by the US Embassy for all intelligence flights
transiting the UK. This ensured that the British govern-
ment could “fully consider whether sensitive missions
might put the UK at risk of being complicit in unlaw-
ful acts” (US Embassy London 2008). The Irish govern-
ment also began to interpret certain legal arrangements
more broadly in order to justify searching US military air-
craft transiting through Shannon International Airport
(US Embassy Dublin 2006). And, as late as 2009, the
US Embassy in Nairobi reported that legal cases stem-
ming from US use of torture had “a severe effect on what
counterterrorism tools are available to the UK authori-
ties” (US Embassy Nairobi 2009).

Fears that US policies might legally implicate foreign
officials motivated Irish officials to question the integrity
of US diplomatic assurances. In 2004, Keith McBean, the
Chief of International Security Policy at the Irish Depart-
ment of Foreign Affairs, explained to a US official that,
“were a plane to include Shannon in an itinerary that
also included transporting prisoners, GOI lawyers might
be forced to conclude that the GOl itself was in violation
of torture conventions” (US Embassy Dublin 2004a). In a
follow up meeting in December of that year between the
Irish prime minister and Senators McCain and Graham,

18  Afterthe United States, Canada, and the UK, the Nether-
lands apprehended and turned over the most detainees
to Afghan authorities from October 2006 through May
2007 (US Embassy Kabul 2007).

McCain pledged to relay the prime minister’s concerns
to the Bush administration underscoring “how very im-
portant it is that the [United States] not ever be caught
in a lie to a close friend and ally” (US Embassy Dublin
2004b).

Significantly, no states responded to US contestation
by proclaiming the death of the norm against torture
or by applauding the practice of torture. Nevertheless,
our core finding is still fundamentally ambiguous: states
that torture appear emboldened, but nevertheless pub-
licly condemn the United States for its own actions.
While the validity of the norm against torture remains
widespread, its facticity is a more complicated story.

Compliance

Compliance involves the degree to which the behavior
of actors is consistent with a particular norm. If US con-
testation undermined global compliance with the global
norm against torture, we would observe an increase in
the use of torture by other states following the period be-
tween 2002, when the US initiated the use of torture at
Guantanamo, and 2004, when the Abu Ghraib photos
and the torture memos were made public.

In order to assess global patterns of compliance with
the norm prohibiting torture, we draw on the CIRI
Human Rights Data Project and its specific torture
measure (Cingranelli, Richards, and Clay 2014)."° CIRI
provides a physical integrity index that measures state
practices for torture, extrajudicial killing, political im-
prisonment, and disappearances.?’ Each of these four
component practices are measured for each country-year
on a 0-2 scale—ranging from scores corresponding with
no reported violations to systematic violations—and
then summed together to form the composite physical
integrity index. The CIRI data is coded from the annual
human rights reports produced by Amnesty Interna-
tional and the US Department of State. Note that in
all figures we have inverted the scale of the CIRI score
such that higher scores signify more abuse of human

19  There are other scales of torture, such as Oona Hath-
away’s Torture Data, but since it only exists for the pe-
riod 1985 to 1999, we cannot use it to consider develop-
ment in the post-2001 period, our major concern here.
Likewise, the Conrad and Moore ill-treatment and tor-
ture measure only exists for 1995 to 2005, so it is also

less useful for the current period.
20 In order to make interpreting data more intuitive, we

have inverted the CIRI index such that higher scores are
associated with more human rights abuses in each of
the figures below.
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Figure 1. CIRI Physical Integrity Rights Scores, 1981-2011.

rights and lower scores denote more respect of human
rights.

Figure 1 below shows the average component scores
for torture, killing, disappearance, and imprisonment for
the 202 countries in the CIRI dataset from 1981 to 2011.

The shaded region marks the period of 2001-2005
when states began cooperating in the US rendition, de-
tention, and interrogation program.

Figure 1 shows that state use of torture has increased
over time, while some other state practices, such as the
use of political prisoners, have decreased. But most of
the increase in the average level of torture occurred from
1981 to 1990, and the level has been relatively flat since
2000, perhaps even decreasing slightly. This suggests that
global compliance with the antitorture norm is not in de-
cay or death, but in stasis. At first glance, this pattern of
state behavior seems paradoxical. It suggests a worsen-
ing of state practice of torture in the period from 1981
to 1990 when the norm was not being contested by the
United States and relatively unchanged practices in the
period after 2000 when the norm was under attack.?!

21 In fact, the period before 1990 might mark a high point
for the norm against torture. The Convention Against
Torture was first opened for signature, ratification, and

Inherent biases in the CIRI dataset cannot explain this
finding.??

Next, we compare the practices of those states that
cooperated with the CIA’s rendition, detention, and in-
terrogation program to those that did not. This analy-
sis produces a somewhat different picture. In 2013, the
Open Society Justice Initiative (OSJI) identified fifty-three
countries plus Hong Kong that assisted in some capac-
ity with the CIA program (Singh 2013). Among these,
forty states participated actively with the United States
and thirteen assisted solely with flight logistics, that is,
permitting overflights, stopovers, or refueling.?® Active

accession by the UN General Assembly in 1984 and first

entered into force in 1987.
Some argue that the CIRI physical integrity rights scale

suffers from a systematic bias due to information effects
and changing standards of accountability. But, these bi-
ases cannot explain stasis or improvement in human
rights practices over time and, therefore, does not com-
plicate our analysis. Furthermore, these biases affect all
countries evenly within a given year, allowing for com-
parisons of groups of countries over specific periods

(Clark and Sikkink 2013; Fariss 2014).
Hong Kong is also identified by the 0SJI report as ac-

tively participating with the US program, but it is not

22

23
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Figure 2. CIRI Torture Score by Participation, 1981-2011.

participating countries are those that helped the United
States by assisting in kidnapping, hosting a black site, or
torturing a prisoner on behalf of the United States (see
Appendix A for a list of active participating states identi-
fied by the OSJI report.) Figure 2 plots trends in the CIRI
torture scores for these forty active participants relative
to the other states in the CIRI dataset. As in the previous
figure, the shaded regions mark the period of 2001-2005
when states began cooperating with the US program.
Figure 2 suggests that countries that were actively par-
ticipating with the United States have increased levels of
torture relative to countries not involved with the US RDI
policies. This finding is especially striking because it does
not appear that the United States was soliciting more co-
operation from states known to torture, on average, in
the years immediately before 2001. Difference-of-means
tests shows that the differences in the average torture
scores of these groups is statistically insignificant in the
years before the beginning of US contestation, suggesting
that the practices of participating states in the years be-

included in the CIRI dataset and is therefore dropped
from our analysis.

fore 2001 were not different, on average, from states that
did not cooperate. This fact makes the divergent trends in
practices of participating and nonparticipating states fol-
lowing the 2001-2004 period all the more noteworthy.

Two explanations may account for these divergent
trends. One possibility is that publicity surrounding state
cooperation with US policies might have led to higher
monitoring and reporting of torture and other human
rights violations. A mismatch between reporting and
changing CIRI scores, however, suggests this is not the
most likely explanation. For instance, even though the
Council of Europe published an inquiry in 2007 detailing
the complicity of several European states, CIRI torture
scores for states outside of Europe account for the spike
observed in 2006-2007.2* A reporting effect, if present,
appears weak.

24 With the sole exception of Romania, this jump is
caused by increased CIRI torture scores for non-
European states: Algeria, Yemen, Malaysia, Jordan,
Malawi, Saudi Arabia, United Arab Emirates, and Mau-
ritania.
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A more likely possibility is that collaboration with the
United States offered a carte blanche or green light for in-
creased use of torture or other physical integrity abuses.
This proposition is addressed elsewhere.?’ Some qualita-
tive evidence suggests how cooperation with the US RDI
program could impact state compliance with the antitor-
ture norm. Collaboration appears to have provided some
states with a green light to torture. Following their col-
laboration with the CIA, Ethiopia, Kenya, and Somalia
began using rendition, secret detention, and torture in or-
der to deal with security situation stemming from the fall
of Mogadishu and to combat the Ogaden National Lib-
eration Front and the Oromo Liberation Front (Human
Rights Watch 2008). The Gambian government allowed
US officials to render two individuals, Bisher al-Rawi
and Jamil el-Banna, from The Gambia in 2002. Four
years later, in the aftermath of an alleged coup attempt,
the Gambian government arrested at least twenty-eight
individuals, keeping them in incommunicado detention
and subjecting some to torture (Amnesty International
2006). When confronted by a US official over these
abuses, the Speaker of The Gambian National Assembly
retorted that “the world is different since 9/11 and Al
Qaeda, and when it comes to matters of national security
and the safety of the population, extraordinary measures
must occasionally be taken.” The Speaker then compared
the policies of The Gambia to those of the United States
at Guantanamo Bay (US Embassy Banjul 2006).

Syria was yet another country that collaborated with
US rendition policy. Even though there are multiple rea-
sons for the worsening of torture in Syria during this pe-
riod, Syrian officials used US abuses to deflect high-level
human rights diplomacy. In late December 2007, US Sen-
ator Arlen Specter and Representative Patrick Kennedy
visited Damascus for meetings with President Assad and
Foreign Minister Walid Muallem. In both meetings, Rep-
resentative Kennedy raised US concerns about the jail-
ing of Syrian opposition figures. In the first meeting with
Muallem, the tenor of the conversation turned acrimo-
nious when Kennedy threatened to send a letter protest-
ing the arrests. Muallem responded by suggesting he send
a letter of his own citing “Abu Ghraib, Guantanamo, and
US “flying prisons’” (US Embassy Damascus 2007).

Implementation and Enforcement

The definition of implementation of the antitorture
norm, in our mind, should involve not just how the
norm is included in domestic, regional, and international
institutions and adopted into domestic law, but also
the degree to which such changes led to enforcement

25  See Schmidt and Sikkink (2018).

and accountability. If US contestation was successful in
weakening the norm against torture, we would observe
a rolling back of laws, policies, and organizations tasked
with implementing the torture ban. If US contestation
were mainly ineffective, we would observe continued
progress in the implementation of the torture ban as well
as efforts by mechanisms already in place to enhance le-
gal enforcement of the norm and criminal accountability
for its violation.

US contestation did not appear to contribute to weak-
ening of the norm across a variety of implementation fac-
tors, especially those concerning the creation of interna-
tional and domestic mechanisms meant to advance the
norm against torture. Patterns concerning the ratification
of the Optional Protocol to the CAT (OPCAT), the des-
ignation of National Preventative Mechanisms (NPMs)
to monitor state compliance with the Optional Protocol,
and the issuance of standing invitations to the UN special
procedures, including the Special Rapporteur on Torture,
all appear unaffected by US policies. States first began is-
suing standing invitations to the UN special procedures
in 1999. Notably, the number of states having issued such
invitations increased dramatically during the period that
the United States was contesting the norm against tor-
ture; from 2 standing invitations in 1999, to 32 in 2001,
94 in 2011, and 117 in 2017 (United Nations 2018).2
Had US contestation undermined implementation of the
norm against torture, we would have observed a decrease
in the rate that states were issuing standing invitations.
However, this is not the case.

Trends concerning the ratification of the OPCAT and
the designation of NPMs also show no sign that US
contestation lessened the implementation of the norm
against torture (Association for the Prevention of Torture
2018).2” Even though these mechanisms were first imple-
mented after the United States began contesting the norm
against torture (making before and after comparisons im-
possible), these mechanisms were implemented rapidly
beginning in 2003, with thirty-eight countries designat-
ing NPMs and sixty-one having ratified OPCAT by 2011.
The quick initial spread of these mechanisms aligns well
with the ratification patterns of the CAT we saw above.

26 Data on the issuance of standing invitations is
from: Office of the High Commissioner, “Standing
Invitations,” United Nations Human Rights, avail-
able at: http://spinternet.ohchr.org/ Layouts/Special

Proceduresinternet/Standinglnvitations.aspx.
27 Data on the ratification of the OPCAT and the des-

ignation of NPMs is from: Association for the Pre-
vention of Torture, “OPCAT Database,” available at:
http://www.apt.ch/en/opcat-database/.
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Had US policies undermined these mechanisms meant to
prohibit torture, we would have observed fewer countries
implementing the OPCAT and designating NPMs. How-
ever, this too is not the case.

Enforcement mechanisms played a key role in formu-
lating states’ reactions to the US use of torture. States en-
gaged in pushback not only because of principled oppo-
sition to torture but also because they had an expectation
that there could be legal and political accountability for
torture, either in domestic or regional courts, or from do-
mestic publics.

Legal and political accountability were the primary
motivations for many states that pushed back the most
forcefully against US contestation. The case described
above on Dutch, Finish, Irish, and UK reactions to US
policies are some examples. Several states were concerned
that US actions would implicate their officials in unlaw-
ful activities, exposing their governments to legal and
political risks, and as such adopted policies to mediate
these dangers. Where the possibilities for accountability
have been strongest, such as in Europe, the norm against
torture has been the most resilient to US contestation.
Western leaders were prescient to anticipate the legal is-
sues that would arise from cooperating with the United
States. In the years since US torture policies became pub-
lic knowledge, domestic and foreign prosecutions have
been launched against US officials and officials of other
states that cooperated with the United States.

Canadian federal courts, for instance, found that
Canadian Security Intelligence Service officials acted il-
legally when interrogating Omar Khadr, a prisoner held
at Guantanamo, and ordered the release of interroga-
tion videos (US Embassy Ottawa 2008). Canadian courts
later attempted to compel the Canadian government to
seek Khadr’s repatriation (US Embassy Ottawa 2009a,b);
however, these decisions were ultimately overturned by
the Canadian Supreme Court even though it ruled that
the Canadian government had violated Khadr’s constitu-
tional rights (US Embassy Ottawa 2010). A similar case
arose concerning case files on former Guantanamo pris-
oner Binyam Mohammed. In 2010, the London Court
of Appeals ordered the UK government to release Mo-
hammed’s case files, despite pleas from the government
that revelations of US renditions and torture would dam-
age intelligence cooperation between the United States
and UK (US Embassy Islamabad 2010). Spanish courts
similarly abrogated a sentence against a terror suspect
after ruling that evidence gained from US interrogations
was inadmissible (US Embassy Madrid 2006a).

Swiss prosecutors opened and then suspended an in-
vestigation into US rendition flights. In Autumn 2006,
Swiss prosecutors announced the findings of an initial

investigation into whether or not Swiss airspace was
violated during US rendition flights (US Embassy Bern
2006a). In February 2007, the Swiss Federal Council
opened a criminal investigation into the issue (US Em-
bassy Bern 2007). The investigations generated consider-
able media attention, undermining US standing in Swiss
public opinion. In November 2007, however, the Swiss
court dismissed the investigations (Bruppacher 2008).

Throughout this period, Italian, Spanish, Swiss, and
German prosecutors coordinated efforts to prosecute US
officials involved in rendition and torture (US Embassy
Madrid 2006b; US Embassy Madrid 2007). For its part,
the United States worked to obstruct or failed to cooper-
ate with criminal proceedings in France, Spain, and Italy
(Bond et al. 2014, 11). The sole successful criminal prose-
cution of US officials occurred in Italy in November 2009
(Donadio 2009). The trial in absentia resulted in convic-
tions of twenty-three Americans and two Italians for kid-
napping an Egyptian terror suspect off the streets of Mi-
lan and sending him to Egypt where he was tortured. An
Italian judge ruled that what the US government called
“extraordinary rendition” fit the Italian criminal code
definition of “kidnapping” (Armando Spataro, pers. in-
terview, October 14, 2008; Sikkink 2011).

The coordinated work of a transnational network of
activists and international organizations in the United
States and Europe assisted these accountability efforts.
The Center for Constitutional Rights and the European
Center for Constitutional and Human Rights filed cases
in both France and Germany against Donald Rums-
feld, former CIA Director George Tenet, and other high-
level US officials for torture, although these cases have
not prospered (Wolfgang Kalleck, pers. interveiw, June
6, 2010). These organizations also participated in two
foreign cases against US officials in Spanish courts, in-
cluding one against the six Bush administration lawyers
who wrote the memos providing the legal justification
for the use of torture—Alberto Gonzales, John Yoo, Jay
Bybee, David S. Addington, William Haynes, and Dou-
glas Feith—and a second case involving Guantanamo de-
tainees (Center for Constitutional Rights 2017). Spurred
by news reports suggesting the operation of secret deten-
tion facilities in Eastern Europe (e.g., Priest 2005) and
building on the work of the Council of Europe and the
European Parliament, a transnational group of activists,
academics, and lawyers from organizations such as Re-
prieve, the Rendition Project, Interrights, the Open So-
ciety Justice Initiative, and the Helsinki Foundation for
Human Rights painstakingly collated flight records in
Europe and used requests under freedom of informa-
tion acts to link Poland, Lithuania, and Romania to US
rendition policies (Raphael et al. 2015; Irmina Pacho,
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pers. interview, September 14, 20135). This research led to
cases before the European Court of Human Rights that
implicated the governments of Poland, Macedonia, Ro-
mania, Lithuania, and Italy.

In its judgments against European states that cooper-
ated with US torture and rendition policy, the European
Court of Human Rights has made perhaps the strongest
challenge to US torture policy. Even though these cases
could only be brought against European states and not
the United States, as a matter of law and fact, they left
little doubt as to the illegality of US practices. In the first
case, a Grand Chamber judgment in the case of El-Masri
v. the former Yugoslav Republic of Macedonia, the
European Court held unanimously that, among other vi-
olations of the European Convention of Human Rights,
the government of Macedonia had violated article 3 that
prohibits torture and inhuman or degrading treatment.
The court found in particular that the treatment of
Khaled El-Masri by a CIA rendition team at the Skopje
Airport “amounted to torture” and that by transferring
El-Masri to US officials the Macedonian government ex-
posed him to the risk of further torture and mistreatment
(European Court of Human Rights 2012). In 2015, The
European Court confirmed its ruling in the combined
cases of al-Nashiri v. Poland and Abu Zubaydah v.
Poland that Poland illegally allowed the CIA to operate
a secret torture prison on its territory in 2002 and 2003.
The court ordered Poland to pay $250,000 to the two
plaintiffs for torture committed by the CIA, prompting
some outrage that Poland was being held responsible
for US crimes. Similar rulings were issued against Italy,
Romania, and Lithuania (European Court of Human
Rights 2018). With these cases and the release of the Sen-
ate Select Committee on Intelligence’s torture report in
December 2014, the movement for accountability for US
torture continues slowly (Gladstone and Mackey 2014).

Assessing the Robustness of the Torture
Norm: Actors, Processes, and Structures

This analysis reveals that US contestation did not im-
pact concordance with or implementation of the torture
norm. It did, however, shape compliance and third-party
reactions to violations, especially among nondemocratic
states that aided and abetted US torture. Actor-related
factors are key to understanding these dynamics.

The United States is a uniquely powerful state in the
international system and, as such, presents an excep-
tionally strong challenge to the robustness of the norm
against torture. The United States also had a large pool of
states from which to solicit partners in implementing its
torture program. Amnesty International reported in 2014
that 141 countries in the world engaged in torture, in-

cluding many that have ratified the CAT (Amnesty Inter-
national 2014). Still, it is not clear that the United States
and its partners in torture were necessarily “more power-
ful” than the group of norm supporters, especially since
some powerful states like China did not actively contest
the norm but actually criticized the United States for its
violations. Nevertheless, the extent to which contesta-
tion led to weakening of norm robustness was primar-
ily the result of these actor-level factors. That the United
States, acting alongside such a large coalition of states,
was unsuccessful in undermining the norm against tor-
ture across all four dimensions of norm robustness speaks
to the resilience of the norm.

Process- and structure-related factors are also instruc-
tive. An important process-related factor is that no ac-
tors contested the validity of the norm prohibiting torture
overtly. Almost all actors, including the United States,
claimed they did not torture, although we have argued
that the United States engaged in covert validity contesta-
tion given the norm’s nonderogable status. The fact that
actors never overtly contested the validity of the norm
itself suggests its robustness has not been weakened be-
yond repair. Structure-related factors were also key to
shaping states’ responses to US violations of the torture
ban, especially the degree to which the torture ban was
institutionalized, precise, legalized, and embedded in a
dense normative environment. The norm was most re-
silient to US contestation in democratic countries where
implementation was strongest.

In addition to these factors, we find an additional
key explanatory variable: the expectation of norm
enforcement and accountability. A recurrent theme in
our qualitative evidence is that public officials were mo-
tivated to resist US policies because they expected that
complicity would expose them to future legal or political
risks. Where there was a higher likelihood for legal en-
forcement, including both state and individual criminal
accountability, actors were more resistant to US contesta-
tion. The expectation of enforcement and accountability
appears greatest in democratic states; therefore, regime
type was also a factor shaping responses to US contes-
tation. Even among the forty countries that participated
actively with the US torture program, democratic par-
ticipating states did not exhibit worsening human rights
practices (Schmidt and Sikkink 2018). Thus we stress
not just the level of legalization of the norm, but the
degree to which institutionalization of the norm involves
the expectation of enforcement and accountability.

Conclusion

We have argued that although US contestation of
the norm against torture appeared to be applicatory
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contestation, it was actually a more insidious form of
covert validity contestation. US actions presented a direct
challenge to the laws, treaties, and values that constitute
the core of the norm against torture, especially its status
as a nonderogable norm. The consequences of US actions
have been varied. The most problematic trend identified
is that states that participated with the United States in
its torture program later showed increased levels of phys-
ical integrity rights violations compared to states that did
not participate in the program. Collaboration with the US
torture program appears to have provided a permissive
green light for the increased use of torture. Nevertheless,
resistance to US contestation by democratic states and
the ongoing validity of the norm in public discourse, even
from states that routinely violate the norm, suggests that
the norm against torture is not dying.

But US actions have damaged the torture norm’s ro-
bustness by injecting a greater degree of legal and cultural
acceptance for the situational use of torture and by disre-
garding the obligation of accountability. Even though the
Obama administration rescinded key legal memoranda
and stopped the practice of torture, it sought no account-
ability for past US actions. This failure to enforce the
United States’ normative commitments has contributed
to continued weakness of the norm against torture in the
United States and elsewhere. It is still too early to evalu-
ate the effects of Trump administration’s positions on tor-
ture. Even though President Trump has advocated for a
return to the use of torture, the Trump administration has
not enacted these policies, in large part because of push-
back by the US military and the foreign policy establish-
ment, including from Secretary of Defense James Mattis.
President Trump has, however, appointed Gina Haspel
director of the CIA in 2018, despite her history of over-
seeing the use of torture at US secret prisons in the war
on terror and her role in destroying evidence document-
ing these instances of torture. It remains to be seen what
impact the Trump administration’s policies will have on
the robustness of the norm against torture.

The special issue as a whole argues that norm en-
trepreneurs should reconsider their excessive focus of le-
gal institutionalization as the main way to promote norm
robustness. This article finds that the expectation of en-
forcement of the norm against torture, not merely its
institutionalization, has been essential to preventing the
norm’s weakening. Many countries that resisted US poli-
cies were driven by the fear that US actions could impli-
cate their own officials in unlawful activities. The Interna-
tional Criminal Court (ICC) decided in 2017 to open an
investigation into possible war crimes and crimes against
humanity committed in Afghanistan since May 2003. As
part of this investigation, the ICC could open cases con-

cerning crimes committed by US personnel on Afghan
soil, including widespread torture. While it remains to
be seen how the ICC case develops, our research suggests
that, by reinforcing the expectation of enforcement and
accountability, such investigations can go a long way in
ensuring the ongoing robustness of the norm prohibiting
torture.
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Appendix A: States that Participated Actively in the CIA RDI Program

Active Participants

. Afghanistan (2001)

. Albania (2004)

. Algeria (2004)

. Australia (2001)

. Azerbaijan (2001)

. Bosnia-Herzegovina (2001)
. Canada (2002)

. Djibouti (2003)

. Egypt (2001)

10. Ethiopia (2002)

11. The Gambia (2002)
12. Georgia (2002)

13. Germany (2001)
14. Indonesia (2002)
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15.
16.
17.
18.
19.
20.

21

27

Iran (2002)

Italy (2002)
Jordan (2001)
Kenya (2003)
Libya (2004)
Lithuania (2002)

. Macedonia (2003)
22.
23.
24.
25.
26.
. Poland (2002)
28.

Malawi (2003)
Malaysia (2004)
Mauritania (2001)
Morocco (2002)
Pakistan (2001)

Romania (2002)

29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Saudi Arabia (2003)
Somalia (2002)

South Africa (2003)
Sweden (2001)

Syria (2001)

Thailand (2002)
Turkey (2002)

United Arab Emirates (2002)
United Kingdom (2001)
Uzbekistan (2002)
Yemen (2005)
Zimbabwe (2003)

Note: The year in parentheses is the first year that the OS]JI report documents the country participating in the RDI program. The end of the countries involvement is

not always documented, but the program was officially ended by President Obama in January 2009.

610z Areniga gz uo Jasn Aleiqi] prealeH AQ ¥1.6/¥£G/S0L/L/yAoeASqe-9joie/ssboljwoo dno-olwapede//:sdiy woly papeojumoq



