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CHAPTER FOUR Reprinted by permission.

From State Responsibility to Individual Criminal
Accountability: A New Regulatory Model for
Core Human Rights Violations

Kathryn Sikkink

ALTHOUGH THE TERM “regulation” is rarely used in the literature on
human rights, the core issues in the human rights area involve “making,
implementing, monitoring, and enforcing of rules” to organize and con-
trol activities, which is the definition of regulation used in this volume.
The concept is thus a useful and not unfamiliar way to think about stan-
dard-setting and rule enforcement in the human rights realm.

The area of human rights has experienced a dramatic increase in inter-
national regulation in the post—World War II period. In 1945, this area
was virtually unregulated; by 2000, states had ratified many treaties in-
volving diverse human rights, and those treaties had entered into effect.
The human rights issue, however, is characterized by relatively weak
enforcement mechanisms. Where accountability existed, it focused
mainly on reputational accountability via moral stigmatization of state
violators.! In the few cases where stronger enforcement mechanisms ex-
isted, especially the regional human rights courts in Europe and the
Americas, the model of regulation was one that focused on state legal
accountability for human rights abuses. That is, for example, when the
European Court of Human Rights finds violations of human rights, it says
that a state is in violation of its obligations under the Convention, and
the state is asked to provide some kind of remedy, usually in the way of
changed policy.

This regulatory model of state accounta .
ment continues to be the main model for international human rights
tions. But for a small set of core human rights and war crimes, states are

bility with weak enforce-
viola-

'Tuse Grant and Keohane’s definition of accountability that implies that “some actors
have the right to hold other actors to a set of standards, to judge whether they have f.ul.h-ll.ed‘
their responsibilities . . . and to impose sanctions if they determine that these re'sPO“S‘b‘l’““f

aVe not been met.” Legal and reputational accountability are two of the seven -fl(.)ﬂ,lls od

fccountability they discuss. Ruth Grant and Robert O. Keohane, “Accountablql{} 1n

uses of Power in World Politics,” American Political Science Review 99, no. 1 (February
2005), 2943, :
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Si“glv using a new l‘cgul;\t()ry model ot indi\'idll.ll lm-l
incrca | ‘ 1 “ " ¢ 1 ) ‘ .‘ S { <
lity for human rights violations.” In this mod: i

d Hoc Tribunal for the Former Yugoslavia (1C ) ﬁle.-an el

: Cl‘lmlnal.,
accountahl

vhen the A : B Musoslavia
W ns of human rights, 1t convicts a particular individual of g,
tio

s, and sentences that individual to time in prison. This |,
¢ model has emerged gradually over the last twengy yea

and international judicial processes.’ [ wi]] argy 'S in
these regulatory changes, from no rcg.ulati(‘m to a wm.]\- regime Wiiht:: :
enforcement, and the gradual increase in enforcement via indivigyg| il
inal accountability represent a movement toward more effective Publi;

tion
latory .
domestic, foreign,

interest regulation. : L |
The bulk of enforcement 1s occurring in domestic courts applying

combination of domestic criminal law, inrern.ational human rights laf
and international humanitarian law. Because of this combination of fopme
of law, we could think of this as an example of “legal integration” of the
type discussed by Burley and Mattli, in reference to the penetration of ¢
law into the domestic law of member states.” In the human rights cage.
however, the individual criminal accountability model is the dominang
model in domestic legal systems, and it has penetrated the international
legal arena, rather than the other way around. Norms scholars have long
recognized that powerful domestic norms may have a prominence that
makes them likely candidates for international norms.’ In this chapter, I
provide a description and initial explanation of this new regulatory devel
opment in the area of core political rights. |

2 See Steven Ratner and Jason Abrams, Accountability for Human Rights Atrocities it
International Law: Beyond the Nuremberg Legacy, 2nd ed. (Oxford: Oxford University
Press, 2001).

? Jenny Martinez argues that nineteenth-century antislavery courts were the first interna
tional human rights courts. These courts indeed applied individual accountability for &
h.uman rights violation, in that slave ships were confiscated from owners and sold, but th
dlfj not apply individual criminal accountability, since neither crews nor OWners were h
crlmipally accountable in these international tribunals. We might call this a form of indm
u?l civil accountability, in which slave traders were forced to pay damages, nof to e
victims, the people they enslaved, but to the governments that esta blished the tribunals
Were intercepting slave ships. Jenny S. Martinez, “Antislavery Courts and the Dawn of In
nail(:\n:l Huma_n Rights Law,” Yale Law Journal 117, no. 4 (January 2008), 5.5.0-641.
of Lega?i::dane-Bur,l,ey nd Walter Matt“" “Europe Before l’hg:‘ Court: 1§ l)f)llilf:.l

i egration, International Organization 47, no. 1 (Winter 1993), 4 1. 76
i n3Florml, “The Evolution of International Norms,” International Srmﬁes ?;Zh‘tics
Th’e F(;'ei‘k(”llng(j’ 13: 3-389; David H. Lumsdaine, Moral Vision in l.;xh'r‘r‘m'f“”“’ .
gime, 1949-1989 (Princeton, NJ: Princeton University

; Press,
and Martha Fj y
a Finnemore and Kathryn Sikkink, “International Norm Dynamic

¢ and Polit |
Change,” ' . ‘ |
8¢,” International Organization 52, no. 4 (Autumn 1998), 906.
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THE PROCESS OF REGULATION OF HUMAN RiIGHTS

The history of the evolution of the human rights regime has b
length clsewhere, so I will provide only the briefest sketch to Cf:tn told at
current shift in earlier regulatory stages. Using the regulation Sslt Nt Aot
forward by the editors of this volume, the first stage of the rﬁ(l)ges pu;
regulating human rights began shortly after World War II. The pI-IolC(:3 ik
was the shock or demonstration effect that led states and non-state aciu“
10 identify the problem as a complete lack of international standardsC aOYS
accountability for massive human rights violations, and initiate acti?)
through the newly formed United Nations. The drafting and passage onf
the Universal Declaration of Human Rights in 1948 can be seen as segttin
the agenda for human rights regulation. In the second phase, the regulag-
tory solution that states and non-state actors initially negotiated was a
state accountability model that relied on standard-setting through inter-
national human rights treaties with weak enforcement. States negotiated
and produced dozens of human rights treaties in the second half of the
rwentieth century. As late as 1975, however, effective international regula-
tion of human rights was quite thin; only two human rights treaties had
entered into effect—the Genocide Convention and the Convention on the
Elimination of All Forms of Racial Discrimination. Relatively ineffectual
international institutions, like the United Nations Human Rights Com-
mission and the various committees established by most treaties, were
assigned the task of overseeing the implementation of the new norms.
There were few human rights NGOs, no government agencies devoted to
human rights, and virtually no countries with bilateral human rights for-
eign policies.* Only in Europe could we say that international regulation
existed through the European Commission of Human Rights and the Eu-
ropean Court of Human Rights.
During the 1970s and 1980s, the third and fourth phases of regulation
came into effect. States implemented the rule-based solutions of a state

accountability model, and states, international organizations, and in-

creasing numbers of NGOs began to monitor compliance. The Covenant
force in 1976, which in turn

on Civil and Political Rights entered into :
created the UN Human Rights Committee to OVErsce the implementation
of the Covenant. Over the next thirty years, the number of human rights

“«The Idea of [nternationally
eness of Human Rights Poli-
erica (Ithaca, NY: Cornell

6
Rec F oL documentation of these claims, see Kathryn Sikk'ink.,
Cies?'gflmd. Human Rights” and “Introduction to the Eftcgnv
ui,v it Mixed Signals: U.S. Human Rights Policy and Latin Am
ersity Press, 2004), 23-47, 79-105.
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treaties increased dramatically, as diﬁ the nu‘mber of intery
regional institutions to OVErsee c'omp 1ance.w1th rhgse treaties the
ber of international and domestic human rlghts .N,(’()S’ and the 3
of domestic institutions devoted to regulating civil and politic
Most of these human rights treaties reflect a state accountabyj;

del. It continues to be the model used by Virtually

human rights apparatus 1 the United Nations, including almogt 4] orfltlﬁe
the

treaty bodies. It is also the model emplo)’?d by the regional humap ; b
courts: the European Court of Human Rights, the Inter-Americy,, cff ts
of Human Rights, and the African Court of Human Rights, Likew-u
even some of the new developments in the area of human rights, sye hlse,
an increase in government reparations to past victims of humg, -
abuses, also reflect a state accountability model, with the reparation
ing as a form of state remedy for past abuse.’

By the early 1990s, the human rights field had passed through the foy
first stages of the regulatory process, but there was still a great weakness
in the area of enforcement. The human rights regime had been launcheg
with high expectations in 1948, but a half century later, human rights
violations had not subsided, and if anything, the perception was the
human rights violations were on the increase. This was especially height-
ened by the demonstration effect of the conflict in the Balkans, since the -
discovery of concentration camps and perhaps genocide in the heart of
Europe fifty years after World War II suggested that the regulatory model
had failed. The ineffectiveness of the international response to the geno-
cide in Rwanda in 1994 proved yet another demonstration effect of the &
failure of regulation to prevent major human rights violations. The new
model of individual criminal accountability thus may have emerged asa
way to provide additional enforcement mechanisms for the human rights =
regime in the wake of the perception that the current enforcement mecha-
nisms were inadequate and new tools were needed.

The main changes in regulation involve who is being held accountable =
and how these actors are held accountable. Both models may invol¥
leg.a-l accountability, but the old model involves state civil legal accoun®
ability, while the new regulatory model involves individual criminal legal
accountability.” Under a state civil accountability model, the stat¢ pro-

a[l.()nal

num

Cr
(s,
7 €gul,.
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rights
S Sery-

;rave Humat

s

ee . : 4 : 4

» for example, Maria José Guembe, “Economic Reparations for pablo
S,

gelgg:iixl(:‘;u?onsfhc Argentinean Experience,” in The Handbook of Reparati
"Ra tn::r a.nd Xbord: Oxford University Press, 2006), 21-54.
gy r;;ps, Accountab_ilif}’ for Human Rights, 15. les and be P
Ry i tha' ility is tljne requirement that “agents abide by formal ru fb..‘Grant and
Keohane, “A €I action in those terms in courts or quasi-judicial arenas:
» Accountability and Abuses,” 36.
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vides remedles.and pays damages, while under 5 o {

victed go to prison.'’ The new regulatory mode] hcnmm

rwenty years, alongside of the state accounts bilitalS =

has grown more dramatically than the state aCCOy S .

Jre beginning to hold individuals, including hea; ntability model. States
for past human rights violations. This trend has bS of state, accountable
ond Sikkink as “the justice cascade.”"" cen described by Lut

This new regulatory model is not for the whole ra 4

cal rights, but rather for a small subset of politicalng'e }?f pile il
ferred to as the “rights of the person,” especially theng LS. S OIS res
ture, summary execution, and genocide, as well as F(:;) \;b'“Or}S on tor-
crimes against humanity.”* Prior to the 1970s, it appears ta r grlmes e
case of regulatory capture, where state officials protected rhe0 e] g
any individual legal accountability either during the repress;:,lse ves from
after transition to another, more democratic regime. In princi elée%}l]me.o.r
zens of any country could have held their past leaders legally 5ccz>uni:tl>tll-
for human rights violations, but the continuing power of these leaderse
and the fear of coups and instability, almost always prevented such’
accountability.

[ argue that this process of regulation reflects a movement on the regula-
tory continuum discussed in the framework chapter of this volume to-
ward a more public interest form of regulation. Individual criminal ac-
countability is not necessarily more in the public interest than the state
accountability model. But the addition of individual criminal accountabil-
ity alongside of the existing state accountability model means that there
is now significantly more enforcement of human rights norms than existed
previously. Both the compliance literature in international relations and
the deterrence literature in sociology suggest that an increase in the proba-
bility of enforcement is likely to reduce human rights violations.” The

al model, the cop.-
erged over the Jast
del, and recently it

ountability, there is also an increase
here individuals found
heir victims. These are
laims for viola-

' 10 Although I focus on individual criminal legal acc
in individual civil legal accountability, especially in U.S. courts, W
guilty of human rights violations are required to pay damages to
cases brought mainly under the Alien Claims Tort Act, which permits tort ¢
tions of international customary law.

u Ellen Lutz and Kathryn Sikkink,
Foreign Human Rights Trials in Latin America,’
no. 1 (Spring 2001), 1-33.

" These include rights from only two
the International Covenant on Civil and
a.“d prohibiting torture. The new model also pr
tion, the Convention against Torture, and those parts ©
1ting war crimes.

" See, for example, George W. Downs, David M. Rocke, ‘,‘nd p
Good News about Compliance Good News about Cooperation? -e Researc
tion 50, no, 3 (1996), 379-406; and Daniel S. Nagin, «Criminal Deterrence

he Evolution and Impact of
nal of [nternational Law 2,

“The Justice Cascade: T
» Chicago Jour

or three of the twenty-seven substantive arnclc:sl of
Political Rights, those protecting the .ng‘hf to life
ovides enforcement of the (JL'nOC-ldC Conv t’lt:
f the Geneva Conventions prohib-
eter N. Barsoon, “Is the

Internationul Organiza-
h at the
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ard more enforcement thus should lead to greate, B
hts norms and deterrence of future humay,

violations, although this is beyonfi the scope lOf th;{; Ch?Pter.”

To determine the actual dimensions of the g obal justice cascade, Capri,
Booth Walling and I have creat'ed anew da.ta.set of dpmpstm, foreign, ang
international judicial procef:dln%i for individual crn.mm.al responsibiligy
for past human rights violations. We deﬁne domestic trials as those cop.
ducted in a single country for human rlghts abuses committed in ¢y
country. Foreign trials are those conducted in a single country for hyp, .
rights abuses committed in a.nother. couptry—the most famous of which
are Spain’s trials for human rights violations that have occurred in Argen.
tina and Chile. International trials also mvplve 'trlals for individual crimj.
nal responsibility for human rights violations in a particular country or
conflict and result from the cooperation of multiple states, typically acting
on behalf of the United Nations. Examples include the International
Criminal Tribunal for the former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR). The international trials category
also includes hybrid criminal bodies defined by their mixed character of
containing a combination of international and national features, such as
those in Cambodia, Sierra Leone, and Timor-Leste (formerly East Timor).

Our data reveal an unprecedented spike in state and international ef-
forts to address past human rights abuses by focusing on individual crimi-
nal responsibility since the mid-1980s (see figure 4.1)."

Most previous discussions of these issues have only looked at parts
of this trend, examining just international trials, or specific international
tribunals, or just foreign trials, or domestic trials in certain countries.” ]
believe that these different tribunals and doctrines are all part of a related

global phenomenon that I refer to here as a new model of global regula-
tion of core political rights.

JMpl;.
rights

movement toward It
ance with human rig

Outset of the. Twenty-First Century,” in M. Tomry, ed., Crime and Justice: A Review of
Res:arch (Chllcago: University of Chicago Press, 1998), 1-42.
>S”ee Hunjoon Kim and Kathryn Sikkink, “Do Human Rights Trials Make a Differ-
ence? P‘apt.:r presented at the American Political Science Association Annual Meetings, Chi-
caglcs), Illlnqls, September 2007,
joimld:;: ;g:ie:;ceidf to Carrlg Booth Walling for her permission to use material from our
o have, Creat:; g;epzrmg the three figures based on that data for this chapter. _
and meio S t0 'atla sets on bflman rights trials, one for all human rights t.rlzds
e humantr_la hs In transitional countries. The data reported here are ffom
countries only, see Kathr l-lgs,-::kt.rlals. For a full discussion of the data set for transitional
Rights Trials in Latin Ars.oies » < a0d Carrie Booth Walling, “The Impact of Human
7 Stephen Macedo, ed nf]a’, Journal 9f P eace Research 44, no. 4 (July 2007), 427-445.
Serioadin under, Int'; mz‘/ersal Jurisdiction: National Courts and the Prosecution 0
rnational Law (Philadelphia: University of Pennsylvania Pres$

2004); and Naomj Roht-Arri 1
B, triaza, The Pinochet Effect (Philadelphia: University of Pennsyl
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Figure 4.1. Human rights trials, 1979-2004

In figure 4.2, we divide all the trial years in the data set and find that
88 percent occur in the country where the crime was committed, and fully
96 percent of the trial activity takes place either in domestic or foreign
courts, that is, in domestic judicial systems, either in the country where
the crime occurred or in another country.

The doctrine of universal jurisdiction and the creation of the ICC are
an important part of this new model of regulation, but it is much more
than that. Given how new and embattled that ICC has been, it would be
unpersuasive if the new model rested primarily on its shoulders. But be-
cause of the importance of domestic courts, the ICC is not the main
institution through which regulation of the new model is enforced. The
doctrine of complementarity in the ICC can be seen as a broader expres-
sion of the new model of enforcement. Contrary to the Ad-Hoc Tribunals,
or to the European Court of Justice, which have primacy or supremacy
over domestic courts, under the doctrine of complementarity the ICC can
only exercise jurisdiction if domestic courts are “unwilling™ or © unable
to prosecute,'®

The primary institutions for enforcement of the new model thus xlr\c
dOn_lestic criminal courts, and the ICC and foreign courts arc the lm -
UP institutions or the last resort when the main model of domestic en-

" Wil s ‘ "ambridge:
William A, Schabas, An Introduction to the [nternational Criminal Court (Cambric

ambridge University Press, 2001), 13, 67.
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International
4%

Foreign
8%

Figure 4.2. Percentage of total human rights trials

forcement fails.” Such backup institutions, however, are necessary to cre-
ate a fully functioning international model. If the model depended only
on domestic courts, perpetrators could always escape either by blackmail
and veto in the domestic constituencies (for example, the rattling of the
sabers and coup attempts that former military leaders in Argentina and
Chile tried each time they faced the possibility of domestic prosecution),
or by retirement abroad in a friendly third country. The backup provided
by foreign and international trials makes such options less possible than
before. In the language of this volume, while regulation was only domes-
tic, it was more subject to capture by domestic repressors, whereas the
move to create a more transnational system of regulation reduced the op-
portunity for capture by domestic repressive forces. Thus, it is 10t the case
that foreign and international trials are more in the public interest than
domestic trials. But the existence of international and foreign trials makf
the overall decentralized system more effective and less open t0 regulatory
capture.

Many critics of the ICC or the specialized courts have not
their role as the backup institutions in a global system of reg

understood
ulation. For

; ; - ctallhack® internd”

 Orentlicher calls this “domestic enforcement with an allowance for ml“‘}s\-mp" for

tional jurisdiction,” and Naomi Roht-Arriaza refers to foreign trials as 3 “bac [; uman

domestic justice. Diane F. Orentlicher, “Settling Accounts: The Duty t© Pr;_;e,w 18; Robt
e T

Rights Violations of a Prior Regime,” Yale Law Journal 100 (1991),
Arriaza, The Pinochet Effect, 200.
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example, Helena Cobban in Foreign Policy argues that international tri-
bunals “have squandered billions of dollars” and that domestic solutions
would be more cost-effective.?”® It would indeed be costly if international
tribunals or the ICC were designed to provide a comprehensive system of
individual criminal justice by themselves, but that is not how the model
is currently working. The use of international tribunals or foreign courts
as a backup is the exception, not the rule, in the new model of regulation.
For the most part, the new model uses a decentralized system of enforce-
ment that depends primarily on enforcement through domestic courts. In
the Introduction to this volume, Mattli and Woods suggest that decentral-
ized regulatory structures may be less open to capture, and this appears
to true in the human rights case. Because the system is decentralized, how-
ever, the quality of the enforcement varies with the quality of criminal
Justice systems in different countries. At the international level, there are
4150 concerns about the quality of regulation. Since the criminal justice
model was transferred from domestic politics to international politics, it
Was sometimes not adapted to the different needs of international courts
with international criminals. , .
_-Bere is significant variation in the frequency of human rights trials 13
iterent regions of the world. As figure 4.3 indicates, this trend towar

X ' 3 » Foreig .y (March/April
20061)-};1;“ Cobban, “Think Again: International Courts, Foreign Policy (
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domestic human rights trials has been H;OSF plron?unced i1.1 Latin Amerijc
which accounts for S ipercent of fota. tna’s, a though it only a¢c, 3
for approximately 8 percent of the worlld S l;.)opulfatlon. Nf)t only do Lart]it;
American countries account fgr the plurality of domestic ‘human rights
trials, but they are also the subject (.)f the-la]rg-e st number of foreign humap
rights crials. Most of the 101 foreign trials in our databa.se were held i
the domestic courts of European countries for human rights v
committed largely in the Americas. The great bulk of these foreign trjy)
were brought to foreign courts by hgman I-‘lghtS organizations acting op
behalf of human rights victims or their relatives from the country in whjg
the human rights violations occurreq. P

But, even in Latin America, there is significant variation among diffe;.
ent countries in the degree to which they have adopted the new regulatory
model. Some Latin American countries such as Argentina and Bolivia
were among the very first to start making use of human rights trials in
the mid-1980s. Argentina was both the leader in the region and also 2
global leader in the number of human rights trials it has held. Argentina’s
neighbors, Brazil and Uruguay, which experienced similar authoritarian
regimes and transitions to democracy at roughly the same time as Argen-
tina, made different choices about trials. Brazil has held no human rights
trials for violations during the authoritarian government, and Uruguay
held no trials for the first fifteen years after the transition, only to begin
a handful of prosecutions in the early 2000s.

In the final section of this chapter, I will explore explanations for the
emergence of the new regulatory model and for the particular institutional
forms and regional patterns that we see in the database. In particular,
explanations need to address the prominence of human rights trials in
some regions, like Latin America or Africa, and their relative rarity in
some other regions of the world.

10lationg

Key Actors IN HUMAN Ri1GHTS REGULATION AND
CHANGE OVER TIME

The cast of key actors in the human rights realm has long included states,
international organizations, and NGOs. In this 1ssue area, the private
sector has played a less important role and NGOs have played a more
important role than in many other international issue areas. The shift 10
regulatory model has led to the involvement of new kinds of actors in
particular the addition of international and domestic criminal court
and individual litigants to the cast of actors. Human rights NGOs, some
governments, and parts of international organizations, form the “Pro-
change alliance,” in favor of greater regulation of human rights, and 10
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of more enforCClIFeﬂt- The i{lCl.llSiOrl of litigants and domestic
- ourts in the pro-change alhiance mult{plles by hundreds the number of

otential aCtOI_'S who could intervene lf{ core human rights issues. The
inclusion of this vast new array of Qotentxal actors thus increases the vola-
lity and unpr.edlctal'.)lllty of the issue area. Individual judges, such as
Judee Garzon in Spain, suddenly are potentlally actors on the interna-
rional human rlgh.ts stage. A_s the Spanish government found out, much
o its dismays ’f(?relgrl policy is no longer completely under the control of
the foreign munistry-

Human rights NGOs are also active in the new regulatory framework
working domestically, and linked together in transnational networks?
These human rights NGOs and networks have been the most important
source of timely information in the process of human rights regulation.
Even when international organizations and domestic and international
courts became more deeply involved in the process of human rights regu-
lation, NGOs often provided the original sources of information about
human rights violations. To the degree that effective oversight requires
costly information, these nonprofit NGOs have often taken on the burden
and the cost of providing this information. The quality of this information
may vary greatly; some NGOs produce very high-quality information,
while others do not.

The NGO networks in turn are often closely linked to the transgovern-
mental networks, especially of the so-called like-minded states that have
supported human rights regulation.?! In this sense, the pro-change alliance
behind the regulatory shift discussed here is a hybrid creature—including
elements of transgovernmental networks, advocacy networks, and episte-
mic communities of legal experts. So, for example, the drafting of the
ICC was the product of a transgovernmental network of foreign ministry
lawyers from a core group of like-minded countries, including Canada,
Argentina, Sweden, Norway, and the Netherlands. This transgovernmen-
tal network worked in close collaboration with an NGO network, sup-
porting and often participating informally in the drafting process of the
ICC Statute.

articulal

“! See Ann-Marie Slaughter, A New World Order (Princeton, NJ: Princeton University
Press, 2004); Eric Voeten, “The Politics of International Judicial Appointments: Evidence
from the European Court of Human Rights,” International Organization 61, no. 4 (Octo-
ber 2007), 669-701.
tions‘yl-mam R. Pace and Mark Thieroff, “Participgtk
Statu,te-nl1 2.5 Lec,' °4" The International Crimina B
inten,i. ssues, Negottattons, Results (The Hague: Klqwer Law. lnternano’lm & 4‘,11} %
all ph ew with Silvia Fernandez, Argentine foreign ministry ofﬁcxfal and key participa

Phases of the ICC negotiations, December 11, 2002, Buenos Aires.

on of Non—G()vcrnnwntal Organiza-
| Court: The Making of the Rome
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Contrary to what Realist theory would predict, Internatjop, |
rights regulation was not the result of regulatory INnovatjoy, ;d hum,

nant state. The United States, though it supported the ICTY 'dndn ha dn{m
as well as some domestic human rights trials, has been ¢} m': eICTR
nent of the ICC, the main embodiment of the new regu]at(: rl:>r Oppo.
Rather, the hybrid network, with the crucial support of like. Mode|
states, often worked without U.S. support, and sometimes iy, dire ft’“ndtd
sition to the United States, to develop the new model. ** OPpgs

THE TURN TO THE NEW MODEL OF REGULATION:
CHANGING NORMS AND LAws

The gap between the domestic and international realms, what lan Cl|
calls “the great divide” that saw domestic society as “rule-hound” and
the international system as anarchy, once made domestic criminal law ap
international human rights law two completely separate realms. Whey
these separate realms began to converge, it was difficult for some to see
the convergence because of the continuing grip that the great divide has
on our imagination.” I argue that this divide has made it difficult for
scholars to recognize and understand the initial emergence of a unified
system of international regulation of core political rights with often decen-
tralized and fragmented enforcement primarily in domestic courts.

For many years, there was a huge disjuncture between the treatment of
crime in the domestic and the international realms. Domestically, there
was a clear hegemony of the individual criminal justice model, while this
model was absent internationally. If an individual killed one person, there
was an expectation and an apparatus to permit that he would stand trial
for murder, and possibly be convicted and imprisoned. But if that individ-
ual was a head of state, and gave orders for thousands of individuals to
be killed, the expectation was that nothing would happen. When their
regimes were replaced by another, former dictators like Idi Amin, Jean
Claude (Baby Doc) Duvalier, or Alfredo Stroessner traditionally lived 2
comfortable exile without any expectation of facing criminal trials for
human rights violations committed during their regimes. "

Thus, the oldest model of human rights regulationisa * no-accountabil
ity” model, or what we could call an impunity model. The Nllrculll»frg
and Tokyo trials, and the domestic and foreign World War II succcs;b’(’f—
trials, were the important exceptions to this rule, but they were als0 C“}: Pn
tions that proved the rule. If the leaders ordered such crimes and ©¢

. ¥ Jpiver
: # Ian Clark, Globalization and International Relations Theory (Oxford: Oxford Unt
sity Press, 1999), 16.
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atterly lost a war, the'y could inde;d be held individually Criminal
Sponsible for thgnr crimes by the victors of the wat o1 by dmma ly re-
foreign courts. Since these were e>.<ceptior1al circumstances th neds'm or
preak the hegemony of the impunity mode] 2+ > they did not

After World War II, we began to see the emergence of the state ac
ability mode_l where the state was occasionally held responsible feoi‘-}f()m']t_
rights violations C?I.-ned out by its officials. Why did states initiall i
. state accountability model for human righ

ts Violations> g

: : 10lations? This state
- . M 4 a 3
countability model is simply the application of standard internqtioncl
law principles to the realm of human rights. When a state ‘ i

international obligation under international law, it incurs rber:pa(f::isbiﬂy
and must provide some remedy to the injured party, be it a state o; o
individual. Thus, when states began regulating human rights as part anf
international law, they simply applied to the area of human riglk)\ts tl(l)
state accountability model that was used in the rest of international lawe
But human rights issues were quite different from most other interna.-
tional law issues. Most international law regulated interactions among
states. Human rights law regulated interactions mainly between a state
and it own citizens. This disjuncture between most international law and

human rights law created some tensions in the state accountability model
for human rights.

ability e 433

Nevertheless, these differences were initially ignored, and a state ac-
countability model was adopted for international human rights law. In
this model, determining state responsibility has always involved attribut-
ing conduct to the “act of the State,” as opposed to individuals or
groups.” For many years, the state accountability model accepted that
one could attribute to the state significant violations of core human rights
carried out by individuals and groups associated with the state. The advo-
cates of the new model argued that a gross violation of human rights
could not be a legitimate “act of state” and thus it must be a criminal act
carried out by individuals (even heads of state like Pinochet or Milosevic)
acting in their individual capacity and thus criminally liable. This argu-
ment was made in the Nuremberg Judgment, which argued that “the prin-
ciple of international law, which under certain circumstances protects the
representative of a State, cannot be applied to acts which are condemned

“ Jon Elster, who writes about historical cases of transitional justice, says that then; 3:3
1o important episodes of transitional justice between classical Athen§ anq the Po's;—l\’f)(_){)‘
War I1 triali anid then again no human rights trials until the Greek trmls in the nl"( - 3 '/d ‘:
Clqsing the Books: Transitional Justice in Historical Perspective (Cambridge: Cambridg
Ung'ersity Press, 2004), 47-48, 61.

; ; MN:
uis Henkin et al., International Law: Cases and Materials, 2nd ed. (St. Paul,
“st Publishing, 1986), 522.
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as criminal by international law.”* Despite Nuremberg, interp,;;,
lomestic law and practice continued to protect state officials fr, -
cution for human rights violations. : o

Two key legal developments permitted the move from the stare
ability modd to the individual crimmal QCCOUﬂtabiiiT:.' model. F ._:_‘ :
the simple argument that the fact that an im_iividuaé has been 2 heoy
state or a state official shall not exempt him from criminal respon s
for gross violations of human rights. The second and related lega) 2o
opment was the idea that victims of human rights violations ... _
right to judicial remedies. The Intermational Covenanr on
Political Rights and the American Convention on Human Righis
specify that states shall ensure that people have 2 right w0 2 f_'f::i _
remedy for a human rights violation, even if such 2 violztion k. T
committed by a state official. The right to a remedy does not neceszo,
imply a duty to punish, but it provides a basis for human righes izl
Finally, the Torture Convention and the Inter-American Convenno- o
Prevent and Punish Torture, both of which entered into effecr - 13:-
specify that states have a duty to punish. Indeed, the notion of pun.
ment is so important that it is part of the ntle of the Inter-American Con-
vention. Human rights organizations, especially Amnesty Inrermznons
and Human Rights Watch; legal scholars and jurists, such 25 Proszssor
M. Chenif Bassiouni; regional organizations, such as the Inter-Amencas
Court of Human Rights; and the governments of like-minded stat=s. =pe-
cially Canada, Norway, the Netherlands, and Argenrina, propossc =
treaty hng:lgj:nd helped develop the jurisprudence that pur the new
model into

The drafters of various treaties, especially the Genocide Convennon
1948 and the Convention against Torture (CAT) negoniated n o 2
197“‘ and early 1980s, managed to insert clear references 1o mZvii=s
crminal accountability.” These treaties did not create 2 new lcg2 7275
work all at once, but rather contributed gradually and in 27 unoerszi=s
“?md”dc’dol’m“thenewnorm The CAT refers to vanous s&2%
Ob"s_b‘!i)ﬂs,butdxacunloffmdcrinmostofdxe treaty is ~2 person —
specifically a public official who either inflicts torture directs o7 55
BAtes, consents, or acquiesces to it. The Convention requires 1275 77 57
wd?tmdmmm under domestic criminal law, 32 ©
mvestigate alleged cases of torture and either to extradite or proses- O

accused and grant universal jurisdiction in the case of torture. The b
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ting universal jurisdiction is unobtrusive, simply saying that a
shall take measures to establish its jurisdiction over torture if
i alleged offender 1s presentli'n i;s tefrritory. Un_iversal juri'sdicti(‘)n pro-
Jides for system qf decl:ent;a ized enforcement in any national judicial
gystem against 1nd1v1duz} s wl 0 commit or mslngau? torture. Legal experts
rom Amnesty International were very invo vec.i in proposing language
about individual criminal accounta}nhty and umversgl jurisdiction to the
tates drafting the T01.rture Conventlgn. Mapy states, including the United
States, supported the 1nclu51on' of ur.nver.sa.l jurisdiction in the treaty.?® But,
at the time of drafting aqd ratlﬁca.non, it is not clear that all State Parties
understood the ramifications of th.lS provision buried in section 2 of article
5. For example, when Pinochet himself approved the Chilean ratification
of the treaty in 1989, he could not have understood that it could lead to
his arrest in the future.

Meanwhile, at the same time as the CAT was being drafted and ratified,
and well before the Ad-Hoc Tribunals, the Pinochet case, or the ICC, legal
developments were occurring in domestic polities around the world that
began to reinforce the idea of individual criminal accountability for state
officials for human rights violations. Thirty-three countries initiated do-
mestic human rights trials before the ICTY began working in 1993. We
don’t know the exact legal reasoning courts used in each of these countries
to justify the trials, but they were beginning to implement an individual
criminal accountability model for human rights violations.

These domestic developments are all the more surprising because both
scholars of transitions to democracy and many policymakers generally
concluded that domestic trials for past human rights violations were polit-
ically untenable and likely to undermine new democracies. These schol-
ars, such as Huntington, and O’Donnell and Schmitter, referred in partic-
ular to the cases of transition in Latin America.”’ But over time, as it
became clear that trials in Latin America neither blocked transitions to
democracy nor led to coups, the initial hesitance to adopt trials may have
moderated. Since 1978, when the first trials were initiated in the region,
there have been only three examples of coups in Latin America, and none
was provoked by human rights trials. The remaining fourteen countries
that used trials have not had a successful coup attempt since the use of

uage gl'an
Grate Party

A :::;Zman Burgers and Hans Danelius, The United Nations Convention Against Torture:

Treat 00k on tb'e Convention Against Torture and Other Cruell.. Inbuman or Degr.zd)n\zg

7875 et;t or Punishment (Dordrecht, Netherlands: Martinus Nijhoff Publishers, 1988),
2 » 2180 800 58, 62—63.

Cent:amu;} P. Huntington, The Third Wave: Democratization in the Late Twentieth

Phﬂ[ip:y C( S‘::Ma'n: University of Oklahoma Press, 1991); Guillermo O‘Dqllllell and
"Certain‘D hmitter, Transitions from Authoritarian Rule: Tentative Conclusions about

emocracies (Baltimore: Johns Hopkins University Press, 1986).
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trials, and in many cases, arc increasingly considered consolidate 4,
.”]()

cratic regimes. The argument 'that trials undermine democracy Y

largely from observations .Of a single case: the garly coup attempys l“‘ I\Hrc
gentina against the Alfonsin government after 1t carried out far-regep;
trials of the three juntas for past human rights violations. But twengy .. g
after those failed coup attempts, Argentina has had more tran{n}(,,}l,r ?
human rights trials than any other country in. the world and has ¢y, ; m'cdd
the longest uninterrupted period of democratic rule in its history, "

Although the CAT granted universal jurisdiction in the case of torp,,
this power wasn’t exercised until the Pinochet case in 1998-99. The [ 4,
Lords determined that a head of state of Chile was not immune frop,
extradition to Spain for torture committed while he was head of state
since both countries had ratified the Torture Convention recognizing !
ternational jurisdiction for the crime of torture. The Law Lords limited
their decision only to the Torture Convention because the letter of treaty
law ratified by all parties clearly stated that universal jurisdiction existed
for torture.

Finally, the ICC Statute must be seen as the clearest statement of the
new doctrine of individual criminal accountability. The statute is explicit
in that it deals with individual criminal responsibility and individual pun-
ishment, and that the fact that an individual has been a head of state, or
a member of government “shall in no case exempt a person from criminal
responsibility” nor lead to a reduction of sentence. 31 The ICC, as the clear-
est distillation of new rules, came relatively late in the regulatory process
and benefited from and drew upon the experience of other efforts at indi-
vidual criminal accountability, especially the ad-hoc tribunals, but also
individual country experiences. A pro-change alliance of like-minded
states and human rights NGOs promoted the ICC and eventually per-
suaded a large number of states to sign and ratify the Statute, despite
strong U.S. opposition to the final draft. The NGOs organized The Coali-
tion for the International Criminal Court, a global network of over 2,000
NGOs advocating for the ICC and ratification of the Rome Statute. The
like-minded states, initially a small group of states chaired by Canada,
eventually expanded to include more than sixty states by the time the
Rome Conference began. The like-minded were motivated by human
rights ideals, and by their opposition to a court controlled by permanent
members of the Security Council.” Lloyd Axworthy, Ministry of Foreign
Affairs of Canada at the time the ICC was established, explained "

30 ;
For more support of this argument, see Sikkink and Walling, “The Impact of Human

ngﬁ;: Trial; in Latin America.”

ome Statute of the International Crimi 5. 90 (2002)
rimi - 7 U.N.T.S. 7U1

* Schabes, Ak b N nal Court, U.N. Doc. 218
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Canadian support for the ICC reflected it broader human security
ogeidd) Central to that agenda was not only protecting individuals from
Jisk, but also holding accountable thpse responsible for human rights vio-
ltions.? The Statute of the International Crimina] Court opened for sig-
Lature in 1998, and by early 2008, 106 states had ratified it

This new regulatory model involves an important convergence of inter-
il law (humafl r'1ghts, humanitarian, and international criminal
law) and domestic criminal law.”* This blurring of the distinction between
international law and domestic law is not unique to this issue area. byt
characterizes many areas of global regulatory governance or globai ad-
ministrative law, as it is also termed.** In some cases, international human
rights law might be absent from the reasoning of the judges. Domestic
criminal law prohibiting murder may be perfectly adequate to prosecute
individual government officials accused of carrying out summary execu-
tions in their official capacity. But the idea that heads of state were jm-
mune from individual criminal prosecution kept the model from being
applied to state officials either in domestic courts or international courts,
What created the political conditions and legal conditions to hold former

government officials accountable for crimes?

EXPLANATIONS FOR THE EMERGENCE OF THE NEW
REGULATORY MODEL

How do we account for this striking agenda change from a state account-
ability model to a criminal justice model of human rights regulation?
Two different kinds of explanations are required. We need to explain
the general phenomenon of the dramatic rise of individual criminal ac-
countability in the world, and account for the significant variation in the
use of such forms of accountability, both across regions and among coun-
tries in a single region. The factors that can explain the general increase
in human rights trials in the world are not necessarily the same factors

_ ? Lloyd Axworthy, “Afterword: The Politics of Advancing International Criminal Jus-

tice,” in Stephen Macedo, ed., Universal Jurisdiction: National Courts and the Prosecution

g(f) gefious Crimes Under International Law (Philadelphia: University of Pennsylvania Press,

4), 261.

b M_Rtamf and Abrams, Accountability for Human Rights, 9-14, feffr to four interrelated

¢ dies of law that underpin the move toward individual accountability for humaﬂ f_lghfj

Zlf)latiqm. international human rights law, international humanitarian law, internationa

4 W, and domestic law. : Ak kg
Krisch and Benedict Kingsbury, “Introduction: Global Gove[rnz; ¥ o

ative Law in the International Legal Order,” European Journat o

no. 1 (February 2006), 11.
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that explain variation among regions and countries. Neverth,. j
cases, demonstration effects and negative externalitics for,
explanation. The fact that the ICTY and the ICTR were resp, nses
crises in the Balkans and genocide in Rwanda, and the [CC St‘lltlr(.() the
drafted also in the wake of these events, points to the imporiy,... ut'“ %
demonstration effects and the negative externalities of inadequate re, I,ht
tion as the final impetus for the new regulatory model at the g}, le\]- }
In the Latin American regional context, demonstration effects ye,. 11vK '
important. The human rights violations of the 1970s and 198 ; n m:n;(\J
countries in Latin America were the highest recorded levels in the 1, enti-
eth century, and in many cases, we would have to go back to the colonig]
period to find equally high levels of repression. The fact that violations
occurred in countries like Chile and Uruguay that had experienced g,
cades of democracy and rule of law was particularly troubling and caljeg
into question the existing regulatory model.

The factors that may help explain the increase of human rights trias
in Latin America, for example, include the demonstration effects of the
severity of human rights violations, as well as institutional features such
as the nature of the transition to democracy, the strength of domestic
human rights organizations, and types of legal systems in many countries
in the region.

But these factors can’t necessarily explain the general increase in the
number of trials in the world, or the variation between regions. So, for
example, although there are more trials in Latin America than elsewhere
in the world, it is 70t because Latin America has experienced more severe
forms of human rights violations than other developing regions in the
world. Nor can we explain the general increase in trials in the world asa
result of the increase in global human rights violations. To the degree that
we have a measure of human rights violations in the world, there 1s 2
general agreement that such violations have stayed at a relatively constant
high level during the entire period under study. And yet, despite the rela-
tively stable level of human rights violations, there has been a very dra-
matic change in how states respond to them. So, the changes are due 1"
to the increase in human rights violations, but to increased informatio”
about such violations, made available through human rights NGO and
the media, and to changing ideas about the legitimacy of governments
that engagefi in or tolerated such human rights violations. Jssmis

In chis initial discussion of the phenomena, I will focus on the facto
that can explain the adoption and the initial growth of the new mmlcl‘(jf
regulation rather than those that explain the variation among countr!™

and among regions. Why would actors choose to initiate and increa®
regulate and enforc { why di¢

they choose this pa

€SS, In l“'%
part f the

ngly

e ?tandards in this area of human rights, anc
rticular model of regulation?
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Who are the relevant groups in the process of regyl

. bis 1SSUES) and how do they und'ersta'nd their inte
fllﬁe core SEt 'Of o ; ;m(;l conhs@e:jllr}clgde diffefem.s.tates, different
cies within states, including the ju 1c1ar1es.an.d the military and police
age prators of human rights violations, and victims of human rights vio-
{fégns and their NGO/trabnsnati;)nal .rletwork alli'es. These actors often
have Strong preferencfes i o;1t e prmg.a;'ry question of .whether or not
there should be some Olrm}(: accou?ta ility for human rights violations.
In addition, they may also have preferences about the particular form of
o untabilif)’a.that is, state versus 1nd1v1dugl. We can assume for pur-

oo ot simpllClty. thgt victims of human rights violations prefer some
kind of retributive justice, Whllfe state perpetrators of such violations (usu-
lly the military and police) will always work to block accountability.

Victims are important because they are often the litigants who bring
puman rights cases to the courts. As Mattli and Slaughter argue in the
case of Europe, “Without individual litigants, there would be no cases
presented t0 national courts and thus no basis for legal integration.”*
Victims and their families want accountability, but it is not obvious why
human rights victims and their families should prefer a criminal account-
ability model instead of a state accountability model. From the point of
view of material benefits, a state (civil) accountability model would be
more likely to provide financial compensation to a victim than an individ-
ual criminal model. Nevertheless, in the countries where I have conducted
field research—Argentina, Uruguay, Chile, and Guatemala—victims and
their families have been at the forefront of demanding individual criminal
accountability, while some have rejected financial compensation, or ac-
cepted it with hesitance and guilt. I argue that victims prefer individual
criminal accountability (retributive justice) and that these are “ide-
ational” preferences rather than “material” ones.”

Victims, in turn, had NGO allies that also had strong preferences for
accountability. In most countries of the world, victims become litigants
when they receive assistance from lawyers associated with human rights
NGOs. Eventually, in addition, a transnational network of small groups
of activist lawyers began to emerge working in favor of accountability
for human rights violations. These lawyers helped pioneer the strategies,
develop the legal arguments, often recruit the plaintiffs and/or witnesses,
marshal the evidence, and persevered through years of legal challenges.

ation of core human
rests in this process?

Im:Zi!ter Mattli al:ld Anne-Marie Slaughter, “Revisiting the European Court of Justice,”
< Malolrfal Organization 52, no. 1 (Winter 1998), 186. : . “ P
e tetmt: dl anfl Slaughte.r, “Revisiting,” use the term “ideological p.retercncer,v }b‘lll‘; bpiiee ;‘Sr
whihie €ational, to signal that these preferences have to do with strongly held beliets,

Y or may not be connected to particular political ideologies.
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s resemble an advocacy network, in thy, thev
5 g J are
f individuals bound together by share( values 5 5
dl]

discourse who engage in dense exchanges of inform‘ati(m and SerVices i
The transnational justice netyvor-k t_ended to be lcongned to L?“’.‘ ers wigh
appreciable technical expertise mf Lnternatxpr}llz: fl']. l df;r}]]]‘cistlc law wh,
systematically pursued the tactic of human rtl,gl' S éld s. This netw (),rk %
strong ideational preferences f'o'r accountability but not necessariy f,,
individual criminal accountability. Network members were equally g
home working on cases in the Eurogean Court of Human ‘Rights or the
Inter-American Court of Human nghts (state accoun’tabllit_\') and for
human rights trials in domestic or forelgn.c_ourts. But since the network
has strong preferences for more accountability, the addmon of individyg]
criminal accountability to existing state accountability models allowe(
them to expand dramatically the reach of accountability. To the exten;
that the continued existence of these groups depended on the continuatiop
of human rights trials, we could say that these groups of lawyers had both
material and ideational interests in trials.

The institutional features of the countries also affect the ability of vic-
tims and their NGO allies to successfully pursue lawsuits. First, demo-
cratic countries with rule of law systems that are at least minimally fai,
transparent, and open are more likely to hold human rights trials. Al
though the data set surveyed above includes some human rights trials in
nondemocratic countries, the great bulk of human rights trials occurred
in democratic countries or countries in transition to democracy. In this
sense, the “Third Wave” of democratic transitions is part of the explana-
tion for regional patterns of the new system of global regulation. Since
Latin America has experienced the most significant wave of transitions to
democracy in the last decades, it is not surprising that it is also the region
with the most trials.*

B“F just attributing the level of trials to the number of transitions would
be misleading. Latin America experienced a similar wave of transitions
to democracy !)etween 1945 and 1975, but that wave of transitions was
gg;:foc ;filg:?(;et(:leb:n?dnle;é SYStem of regul.ation of hum;}q rights \'iold‘:

% S, the eéxpectation after transition to democ

These groups of lawyer
interconnected groups 0

% Margare ikki .
. garet Keck. gnd Kathryn Sikkink, Activists beyond Borders: Advocacy NetworRs
in International Politics (Ith '
vl aca, NY: Cornell University Press, 1998), 2.
percent of the countries of Latin America and the Caribbean are now den

ocraic, See table 5, “Dem ! B ace o
the Whole World Bccomeol;l;acy and Freedom by Region, 2002,” in Larry Diamond, \‘)lh1

cies” (Irvine: Center for the
Paper 03’05,

“ For an overyi
ervi ition i
Scott Mainwaring c::;sof;;’av;s (,)f transition in Latin America, see Frances Hagopian ‘md.
and Setbacks (Can;brici’ j g I’"’fi Wave of Democratization in Latin America: Advanc®®
ge: Cambridge University Press, 2005).
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that the new governments would pass an amp

o . 5 €
impunity for past human rights violations ! 5
onal factors were also necessary to lead t(.) t

law, and there
Other institutional

he Changing model

would be ;
and ideati

Y
Another institutional feature of the legal system alsc
> appears to be im-

ortant. Civil law systems with provisions for private pro e
inal cases give victims and their allies more access to dlz)miei_utlon in crim-
commoiiasvisystems or civil law systems without prOVis'S ic courts than

rosecutors. Judicial institutions where the government c Al
criminal prosecutions will be more open to capture thano-r:(ri(.)l.s TC.CCS? »
rions where private citizens have some ability to initiate ]Cfi = inSt.ltu'
This may help explain why more human rights trials occulrmldm.l il
America than in other regions, because there were many counif’ £ a5
sitional democracy with relatively open civil law systems th i lnltran-
some provisions for private prosecution. At dnelnged

Finally, reglon.a¥ institutional features also play a role. Latin America
has a more propitious legal context for human rights activism than Asi
or the Middle East, for example, because of the existence and densit S;a}
the Inter-American human rights norms and institutions, while Asia Zmd
the Middle East have no such regional human rights regime.* And while
not generally considered a highly judicialized region, Africa has the third
most significant regional human rights regime in the world after that of
Europe and Latin America. So the regional propensity to hold human
rights trials may be related to levels of regional judicialization or legaliza-
tion, especially as regards human rights law. These regional institutions
lies an opportunity to bring forward human rights
cases against their governments. In Latin America, the decision of the
Inter-American Court that amnesty laws were contrary to the American
Convention on Human Rights has had an important impact on opening
more space for domestic human rights trials.

For government officials or members of the security forces that have
already carried out human rights abuses, the strategic landscape is initially
straightforward: it is in their interests to prevent prosecution for past
human rights violations. These are the so-called spoilers, who are often

give victims and their al

Chile, for example, but similar
and Elizabeth Lira, Las suaves
§14-1932 (Santiago: LOM
Reconciliacion Politica
conciliacion: Chile

“I This pattern has been documented very carefully in
patterns exist throughout the region. See Brian Loveman
cenizas del olvido: Via Chilena de Reconciliacion Politica 1
fg;czloms, 1999); Las ardientes cenizas del olvido: Via Cb.:ilena de
1990:1 994 (Santiago: LOM Ediciones, 2000); and El Espejismo de la Re

a 02002 (Santiago, Chile: LOM Ediciones, 2002).

The Ast'l the lf)w level of legalization in Asia, se¢ Miles Kahler,
by ia-Pacific Case,” in Judith L. Goldstein and others, eds., Legd
Ofitics (Cambridge, MA: MIT Press, 2001), 165-187.

“Legalization as Strategy:
lization and World
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eat lengths to capture the regulatory process and Preve,
1 a choice, they will always prefer no transitio,| oy

- - Ce
teed by an amnesty. They very ofte SUCceed :.

willing to go tO &f
prosecution. Give

bly guaran eed i
at all, prefera T hrough threats, coup attempts, or .
: stic trials, throug alemate
blocking dome

repressors have resisted 3]] forms of .
peace P rqcesses-43 Thelizvf: Lf::; mEch more forceful in rejecting i:1 z;it\f.l(j‘
countability, but they bility than state accountability. While thej, m(m\l,;
ual crimina! aCizl;I}tsj elo lggiCal and material concerns, it is not difficyl t((?
gﬁz;]; :nrgl\):i’llly these officials would prefer to avoid trials and individy,)
punishment. of other actors are more complex. Newly dep,o.

But the motivations B il intercoed i o
cratif: g(')Vemn;emsl'étlirceal survival. If they believe that human rights triai;
Co.mmu(;ty,nili?le ls)t(:);lll)ility by provoking military coups, for example, they
:vviﬁ ggp:se them. But, if they belieV(? .thatd trials wi!l limit) the ;}v()\f'er of
veto players and thus promote stability, democratic governments may
promote them. . ‘ - i

The roles of lawyers, judges, and courts are even more complex. As
parties interested in the growth of rule of law, we might expect b.U'Lh M“rs
to support legal accountability over other forms of accountability. Resoly-
ing accountability issues in courts could contrlb.ute to the gm\\jthj power,
and influence of the judicial sector and increase its autonomy vis-a-vis the
executive. But it is less clear why judges would support individual crimi-
nal accountability over state accountability. In some cases, j‘udg.cs. are part
of transgovernmental networks that embrace new forms of judicial activ-
ism. In other countries, however, taking up a human rights case or trial
could be dangerous and could undermine one’s career. For example, dur-
ing and after the dictatorship in Chile, involvement in such trials had a
negative effect on judicial careers, and thus judicial actors tended to shup
trials.* Elsewhere, as Judge Baltazar Garzon discovered, despite the ani-
mosity his arrest warrants provoked with the conservative Spanish gov-
ernment, he became an international celebrity as a result of his stand on
human rights. Judges in Argentina under suspicion of corruption charges

have also found that human rights trials have a way of burnishing their
corroded images.

* Jack Snyder and Leslie Vinjamuri,

uT : s - Yn o sm In
: : rials and Errors: Principle and Pragmat
Strategies of International Justice, |

" International Security 28, no. 3 (Winter 2003/04), -
nyder, “Advocacy and Scholarship in the Study of Inter”

24 . = > ) : “! Sct-
ence 7 (May 2004), 345-362. d Transitional Justice,” Annual Review of Political 3¢t

See, for example, Elisabeth Hilbink

torship: Lessons from Chile Mew ok s Judges beyond Politics in Democracy and Dictd

+ Cambridge University Press, 2007).
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Although state officials accusec}lof }{aerpetratin
oppose tr1al§, s Orli gtener;l g e OPP05§d the move to create
[aw and ratify treaties that underpin lﬂqlVIdual criminal acco
nodels. If we look at -th.e state.ra’tlﬁcatlon of the tr
come provisions for individual criminal accountability,
ratify these trea’tles., !)ut som.ew.hat fewer states ratify
ies calling for individual criminal accountability than treatjes without
these provisions. Of thc? Fhree treaties that form the backbone of individ-
yal criminal account.ablllty, 146. countries have ratified the Torture Con-
vention, 136 countries have ratified the Genocide Convention, and 105
countries have ratified that. Statute of the ICC, which was only opened
for ratification in 1998. This compares to the most highly ratified of the
core human rights treaties, the Convention on the Rights of the Chjld
with 192 ratifications. Only nineteen countries have nor ratified at leas;
one of the three treaties that underpin the move toward individual crimi-
nal accountability, and the list reads more like an inventory of small island
countries with scarce state capacity than a coherent movement against
the practice of individual criminal accountability. The relatively high
number of ratifications of the ICC in a short time is especially significant,
since the U.S. government has initiated a campaign against the ICC, and
uses political and economic sanctions against countries that ratify and
refuse to sign bilateral agreements promising not to turn U.S. personnel
over to the ICC. We could argue that it is in the interests of states not to
ratify the ICC Statute and thus avoid possible sanctions.® Yet, it appears
that the great majority of states supported the development of general
legal underpinnings of the individual criminal accountability model. Why
would states do this? It seems possible that most states believed that indi-
vidual criminal accountability would be reserved for individuals in other
states, not their own (this, for example, was the position of the United
States in the drafting of the Torture Convention). Second, since the ICC
can only examine violations that occur after a country has ratified the
statute, current state officials know that they are safe from prosecution
for any past crimes. So, for example, the Argentine armed forces sup-
ported the move toward the ICC because it allowed them to support the
cause of human rights without any fear that it would lead to their prose-
cution for past human rights violations.* S

Even so, it is difficult to find a strong interest-based motwatl(.)n.for
Why states would have supported the move toward individual criminal

g human rights violations

| untability
caties that include
We see many states
human rights treat-

“ On this issue, see Judith Kelley, “Why Do States Keep International C()n)lm.iI-lTlClnStS?
3 tnational Criminal Court and Non-surrender Agreements,” American Political Sci-
no. 3 (August 2007), 573-589.

Wwith Silvia Fernandez, Buenos Aires.
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accountability for human rights violations. Rather, we need ¢
that states too may be motivated by ideational or reputationa] <\) Sugges;
and they may believe (except 1n the case of the ICC) that thcrcu.)nwms‘
tively low costs tO treaty ratification. are rel,.
We could make a rational argument that states would wan;
accountability from the state to individuals previously associated \t'Q pass
state. This permits the state itself to avoid accountability, Perllal)zlfll'f}}f
payment of remedies, and allows the state to scapegoat certain B id-\'()ld
als. It may lower reputation cOsts of human rights violations if, for C\—l.dLL
ple, the crimes of Serbia are associated with Milosevic instead of SC:[J‘I,]L
But such an intuitively simple rationalist solution is not persu;{gi\,?lg
it were so rational, why did it take governments so long to m’d&kctt‘ hlt
move to individual criminal responsibility, and why have some umvcrle
ments, the Bush administration in particular, resisted the move s<>LstrCn;:
ously? Why would the socialist government of Chile fight so hard against
Augusto Pinochet’s detention in the United Kingdom and seek his :cmm

to Chile?
Targeted states did, however, resist specific international, foreign, or
domestic trials for individual criminal accountability. In virtually all cases

of foreign trials, the governments of the countries where the human rights
violations have occurred have argued, often vehemently, that foreign trials
for individual criminal accountability for human rights violations are ei
ther illegitimate or unnecessary or both. Their arguments va ried, but gen-
erally, the arguments Were not against the concept of individual criminal
accountability per se€, but against individual criminal accounta bility in
foreign courts. This often led these governments to advocate individual
criminal accountability in domestic courts, €ven if they had not initially
taken this position. The Chilean government, for example, after Pinochet
was detained in London argued forcefully that Pinochet could and should
be tried at home, even though such trials were initially blocked by domes-

tic amnesty legislation.
The interests of state actors often chang

accountability moved from being a one-level game to a tW
When Pinochet thought that he was just in a domestic game,
that his interest (and those of his military colleagues) was t© block
tic trials at all costs, and he was able to do so with threats of coups 4%°
shows of military strength. When he was arrested in London, 0" the bas®
of an arrest warrant from Spain, it became clear that he was O‘Pt"”““f‘.llz
a more complicated two-level game. The Chilean foreign ministry “.‘1;-
unable to use the standard tools of diplomacy to get him released: [t was

ed when individual criminal
o-level game:
it was clear
domes

at this point that the interests of some of those who QIR gl
Chile began to change. It was no longer the question of trials of I King
s in the United M7

(in Chile), but now a question of trials in Spain, tria
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o (perhéps) a trial in thle. Under these ¢ir
of atrialin Chlle,Started IOOkm.g better than befor
bility of international ar,ld f(.)relgn S dise nece
- " gulatory mod.el- It is this possibility that converts the one-ley
o corr.lpllcated two-level game and changes the inter G
|ayers in question i

[n these circumstances, foFeign and international trials may al
he strategic impact of changing calculations of past and Curreryua 50 have
of the security forces to make t.hem more favorable to domestic t?’l elnﬁl)]ers
chey would haYe been otherwise. Once perpetrators believe t ials than
pot prevent trials completely,. the accused may decide that they pref
Jomestic courts to foreign or international courts. Along these h)nepreder
mestic trials opened up not only in Chile with the arrest of Pino ~}S1’ "
London, but the threat of extradition to Spain also led to new t;iaelt* in
Argentina, and more.recently, .the t_hreat of extradition of Uruguayanz ig
Argentina to stand trials has given impetus to the first human rights trials
in Uruguay.

The discgssmn of interests, however, misses what is most interesting
about this issue, and those are the very beliefs about what people think
is possible. In the human rights area, for years, people didn’t advocate
individual criminal responsibility for human rights violations because
they didn’t think it was possible or realistic. Even months before Pinochet
was arrested in London, most experts in this area didn’t think it was
politically possible to arrest him, even though it was legally possible in
principle. This issue area illustrates that before we can think of the obvi-
ous or natural interests of actors, we have to understand the conditions
of what they thought was possible. First it had to become possible to
imagine that powerful leaders could face consequences for their human
rights violations. Only then could actors begin to consider what kind of
model of regulation should be adopted.

Most victims of human rights violations historically did not imagine
that it was possible to turn their deeply felt need for justice into any practi-
cal form. Even when groups spoke out for justice, it wasn’t always clear
what that meant. So, for example, when human rights organizations in
Argentina began to call for “trials and punishment for all those guilty of
human rights violations” (“Jucio y Castigo a Todos los Cupables™), it
wasn’t clear exactly what justice and punishment meant Or what they
should mean.*” It wasn’t clear because in 1983, there was no history 1n
Latin America, and little experience in the entire world, with how domes-
tic courts might hold former government officials responsible for human

Cums.ta‘nces, the option
€. This is why the possi-
ssary backup system in

hat they can

a7 X ; " i {erechos humanos en la
Elizabeth Jelin, “La politica de la memoria: ¢l movimiento de derec 119-120.

» . . A | | 5 ’
Argentina,” in Jucio, Castigo, y Memoria (Buenos Aires: Nueva Vision, 1995)
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rights violations. The “transitional justice mechanisms” that eventyy)|
z . ally
er%lerged during the Alfonsin government Were the result of Interactjop
hts movement, the government, and the politicy| OPpos;

of the human rig

tion, each engaged in forms of improvisation in this uncharted realm, T},
] :

treatment of human rigl'{ts violations in Ar gentnéla durl ing this Period “y,
a process with a life of its oW1, the CfOU}:Se an rils’u ts Of.whlch escaped
the calculations and desires of each of the actors directly involved »«

When we try to understand why gqvernments chose to use the Criming]
accountability model, there is a s.tnkmg fact th.a.t COMES to our attentiq,
Once it became possible to imagine a}c.countab.lllt.y for individual leaders.
the model of regulation chosen (individual criminal accountability)
an extension of the criminal model already used for domestic crimes, |y j
possible that a logic of appropriateness was at work here ‘rathcr than ,
logic of conse quences.” For hundrgds of.years, mOost societies have regy-
lated crimes like murder or kidnapping with domestic trials for individy,|
criminal accountability. Many people never questioned what form -
countability for past human rights violations should take, but took for
granted that the criminal accountability model would be used.

The first trials for individual criminal accountability (after the World
War 11 trials) took place in the domestic judicial systems of individual
countries (Greece, Argentina, and Bolivia). While leaders in those coun-
tries could have chosen other models of accountability than individual
legal criminal accountability (and they sometimes did choose other mod-
els), they increasingly focused on criminal trials. For example, Carlos
Nino, the brilliant legal theorist who was President Alfonsin’s adviser
on the trials in Argentina, considered many factors (such as how many
members of the military should be tried), but did not seriously consider
an option other than individual criminal accountability.” Because the en-
forcement was happening through domestic criminal courts, these same
courts just took a process they know well—individual criminal account-
ability—and used it on a new set of perpetrators: past government offi-
cials. They did not do this without substantial legal and political difficul
ties, but over time, domestic courts established that it was possible ©© hold
government officials criminally accountable for human rights violation™

These domestic trials began to create a certain precedent, and the
weight of example. When international actors searched for a solution ¢

4 : : 3 . Tuirich
Oscar Landi and Inés Gonzalez Bombal, “Los derechos en la cultura politica, Juct

Caf:igo» y Memoria, 163 (translation mine).

Pol; James G. M”arch and Johan P. Olsen, “The Institutional Dynamics of
o;:ncal Orders,. International Organization 52, no. 4 (Autumn 1998), 943-969. £
1996)Carlos Santiago Nino, Radical Evil on Trial (New Haven, CT: Yale University Press,
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¥ o Ay
he problem in the Balkans in the early

using individual criminal accountability
was on the age_nda, haV}ng been put ther
ples. The ethnic cleansing in the Balka ol
enocide in .Rwanda, created the kind of internationg] demonsiir - y the
fect that po’mted to the wgaknesse§ of the human righys regim: lgclllh?lﬁ
rials weren’t the only po§51ble solution (indeed, military interveng; o
another response to massive human rights violations that was increZ:ir\:v ?s
propOSCd)’ Fhe move to criminal accountability represented one effOrtgby
the international community to find more effective models of enforcem y
of human rights norms. The justice cascade in domestic politics cont:rl;t
uted to increasing the salience of the individual criminal accountabilit 4
an option for the international community. A
We therefore cannot explain changing trends in
rights without reference to changing ideas about jus
ment of those ideas in international law and instity
Woods point out, ideas are a key explanatory var
regulation. These include both ideas about what is desirable and about
what is possible. Gary Bass attributes international war crimes tribunals
primarily to the legalism of wealthy liberal states, as well as to their un-
willingness to sacrifice their own soldiers and citizens in actually interven-
ing to stop war crimes from happening. But the fact that domestic human
rights trials first began as domestic trials in countries of the periphery,
such as Greece, Argentina, and Bolivia, suggests that these liberal ideas
about trials and human rights did not necessarily derive from the wealthy
northern countries. Nevertheless, I agree with Bass that one can not un-
derstand the emergence of the model of individual criminal accountability
“without reference to ideas drawn from domestic politics.”! Bass also
argues that domestic trials are the most sincere indication of the strength
of ideas and norms, since it is more difficult to put one’s own leaders and

soldiers on trial than those of another country, especially one vanquished
in war.

1990s, the Possibility
for past human rights
e by high-profile dome
ns, followed shortly 4

of a court
violations
Stic exam-

egulation of human
tice and the embodj-
tions. As Mattli and
iable for changes in

The ideas that underpin both international and domestic trials are
mainly liberal ideas about human rights, due process, and in particu.lar,
individual responsibility for human rights violations. Latin America is a
Particularly interesting region in this regard because it has a long tr'.\d.ltlon
ofliberal thought that coexisted with increasingly authoritarian regimes.

.In Latin America there was a tradition of support for human rights and
Iternational law,

N 5 ary J. Bass, Stay the Hand of Justice: The Politics of War Crimes Tribunals (Princeton,
J;zp"f‘“m University Press, 2000), 12.
Ibid,, 14,
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There were various counter-'ideas. to individual cr_iminal jurisdm,',,
The first was to propose a continuation of the Impunity model, Tj;; ld)‘-l.
was increasingly discredited. Essentially changing ideas aboy, the dc\u
ability and possibility of some form of accountability for human r]ghllr.
violations had become sufficiently entrenched that they havye made jt ”',,)rf
difficult to advocate a return to a pure impunity model. The Pow (,;
ful counter-idea to the individual criminal accountability, however, y,.
the idea that countries should focus only on “restorative justice” y, trut h
commissions and reparations, but should eschew “retributiye justice”
through human rights trials. The proponents of this idea claime that
restorative justice could promote reconahat'non and satisfy victims with
truth and reparations without causing divisions and rancor throyg}, ;..
tributive trials. The South African case, with its Truth and Reconciliatiop,
Commission, is held up as the paradigmatic example of how restoray, ”
justice should function. Because the impunity model has been discredited.
many prior advocates of impunity have now embraced restorative justice.
Because restorative justice ideas have a much more positive connotatiop
than impunity, opponents of trials find it more legitimate to oppose them
by proposing reconciliation. The restorative justice model also finds
strong support from activists and legal scholars who have long criticized
harsh retributive punishment in their domestic legal systems as counter-
productive. The restorative justice idea thus also has a strong alliance
behind it. Once again, debates about domestic legal systems are trans-
posed to the international arena.

Finally, can the factors discussed in the framework chapter help explain
the degree or speed of the adoption of individual criminal accountabilit
in different Latin American countries? First, transition to democracy is
the most important predictor of the use of human rights trials in the re-
gion. All of the countries that held human rights trials were democracies
or were in the process of a transition to democracy. This is consistent with
the point made by Mattli and Wood in the framework chapter that an
institutional context offering participatory mechanisms is a necessary
condition for public interest regulation. Second, the level of severity of
human rights violations also affected the decision to use trials, so thit
countries with more severe violations, like Argentina and Guatemala,
were more likely to use trials than countries with less severe violations,
such as Brazil. This fits with the argument of Mattli and Woods that ! he
scale and scope of the negative externalities of existing regulatory models
may influence the demand for a change in regulation. Third, the ndtu,«:
of thc? transition has effects on the use and timing of trials, because sO™
fariions e mor power o pesprtors ofnaman i 1

alled our attention to the differences etwee
the so-called negotiated or “pacted” transitions, where the milit®"
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negotiate the transition, and ensure significan; protect;
for themselves from prosecution for humap i lqnls and guarantees
«society-led” transitions, where the military are force dvlo ations, and the
without negotiating specific protections.s: Countries tl:(z:te}):ltdfrom Pone
or pacted transitions to democracy are less likely to use ¢ 'al negotiated
that have had society-led transitions forcing authoritar; ria's than those
power.** Again, this is consistent with the Mar; and %;]ofglmes out of
that the relative power of the pro-change alliance Vis-a-vis thS e
capture helps determine regulatory outcomes. Basically, in a:taég iy O.f
tion, the military used their power to ensure their con;inugd cZ ttrans;
regulation. In Latin America, Argentina, Bolivia, Pery and Pan;la)nlll i
all examples of ruptured transitions, and all are exan,lples of courzlltr? .
where trials occurred more promptly after transition. Chile, Uruguay. IS
Salvador, Guatemala, and Brazil are examples of pacteci transitio’ns
Pacted transitions can lead to no trials (in the case of Brazil, for example)-
fewer trials than we might expect given the level of prior human right;
violations (as is the case of El Salvador), or delayed trials (as in the case
of Chile, Uruguay, and Guatemala). Nevertheless, what is most striking
is that even in most pacted transitions, over time, the military have not
been able to completely block human rights trials. Changing ideas and
norms about appropriate transitional justice made the impunity model
increasingly untenable, and with the passage of time, human rights trials
became increasingly common throughout the hemisphere. These ideas did
not just emerge from dominant countries but from a diverse pro-change
alliance of like-minded governments, including many newly democratic
Latin American governments, human rights NGOs, and judges and law-
yers in many parts of the world.

CoNcLUSIONS

The demonstration effect of the Holocaust first led to the emergenc;f of a
human rights regime focused on state accountability _w1th weak eg orce-
ment mechanisms. States negotiated a series of increasingly precise human

* Alfred C, Stepan, “Paths Towards Redemocratization: Theoretical and (,03’111[?-.1:15:11 e
Considerations,” in Guillermo O’Donnell, Philippe C. Schmitter, and Laurengc \\: .u'ul:::“,
&, Transitions from Authoritarian Rule (Baltimore: Johns Hopkins University Fress,
1986).

* Rene Antonio Mayorga has argued that onl )
cally been possible to open space necessary to bring military
*acy Dignified and an End to Impunity: Bolivia's Military
A. James McAdams, ed., Transitional Justice and the Rule o
Notre Dame; University of Notre Dame Press, 1997), 67.
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rights treaties that began to enter into effect in the 1970s, 198, -
1990s. At the same time, networks of human rights NGOs multiplieq
and they found allies among the governments of like-minded states an
increasing numbers of lawyers and legal experts to fo.m.] a powerful p.
change alliance in favor of more enforcement o.f existing human righ,
norms. This created the ideational, legal, and political conditions iy, yme
transitional countries to first experiment with human rights trials, star;;,,
with Greece in 1974-75, but picking up steam and legitimacy in partiqi
lar after the Argentine trials of the juntas in 1985. While these triy);
had mixed results, the accumulation of trials in over thirty transitiony|
countries eventually created an ideational and political context where .
als were seen as a salient and workable solution to the failure of the ey
isting regulation model in the Balkans and Rwanda. Human rights NGO
lobbied for more accountability, including individual criminal account.
ability, and diffused the ideas and practices being used by state actors in
domestic trials.

In the end, these processes led to an important but still incomplete
change in ideas and practices at both the domestic and international lev-
els. Before the 1970s, state officials and publics alike took the impunity
model for granted, and did not imagine it was possible to hold state offi-
cials accountable for human rights violations. Now in many parts of the
world, repressors are no longer certain they can block domestic or inter-
national trials. This change is too recent to say with any certainty whether
government and security forces around the world are actually persuaded
by the new ideas or simply constrained by them. But the dramatic increase
in human rights trials in the world and their geographical spread suggest
that the individual criminal accountability model will not be easily re-
versed and will continue to grow together with state accountability t©
provide greater enforcement for human rights law.





