Normative Justifications: The Rights Based Argument

Moore:



This first argument says the principal justification for recognizing and supporting a distinctive voluntary social sector is not a utilitarian one.  That is, we don't judge its worth or value because of what it does for the society or individuals in the society.  It is instead based on a conception of individual rights to include the right to express one's views freely, to associate with other in various common causes, to use one's own property as one sees fit.  The activities and institutions that we associate with the voluntary sector emerge simply as a consequence of having established these rights.  While it may be important for society as a whole to decide whether this sector is valuable enough to be worth supporting, The initial justification for this sector is theory of rights not of social utility.  




So notice that consequence of adopting this argument which would be a rights-based argument for the nonprofit sector, is that one would give up the right to complain, in some sense, about the performance of the sector or the expectation that we'd be able to do a particular kind of thing.  It would only be that justification for the sector would exist, as I say here, we first decide whether people have these rights and once we had out these rights we accept then, as a necessary consequence of having distributed those rights, the set of activities that we associate with the nonprofit sector.  Combining together to produce things, combining together to engage in political activity, making voluntary contributions of funds to purposes that the individuals think are important to try to accomplish.




So that's the rights-based argument for the nonprofit sector.  And for me it's a little bit liberating to think about this sector in terms of something that emerges from a set of rights.



MR. STEUERLE:  Where I get lost is this notion about having the right to exist in a democratic setting, almost all of these activities--




MR. HALL:  Right to life organizations.




MR. STEUERLE:  We have the right to combine independently, this gets to the motive for our combining.  We have these rights to combine, and once we sort of grant that I don't know what it means to have a right to exist, to advocate politically or something.  I'd like what it means to give a charitable deduction to that group, I could debate whether I think that's a good idea or not.




MR. HALL:  But it doesn't exist in the abstract.  It's monumentally presumptuous for any of us to say, well such and such, an individual, biological entity, or carbon based lifeform, or such and such an associationally based lifeform has or has not a right to exist.  But there are constituted bodies, all this comes back to the question, Bob's question about audience, there are constituted bodies that as you well know, make these decisions.  And the question then is, is how to best inform those kinds of decisions.  




In other words, legislature, Pennsylvania Legislature when it passed the Purely Public Charities Act was making a determination about what kinds of organizations should enjoy the benefits of sales and property tax exemptions in the Commonwealth of Pennsylvania.  That they drew their wisdom for making that determination out of the legislative and judicial history of charity laws in the state.  But they might have drawn those decisions from some other source.  




But as an abstract thing, I can't see a right to exist as being anything but just sheer presumption.  If you inject it into the specific institutions and processes by which determinations are made about whether institutions can exist, in the State of Mississippi you couldn't create a charitable corporation until the 1940s after all, or if they were to exist under what contingencies.




MR. MOORE:  Prior to tax exemption, just one comment on this.  It always seemed to me that this question about existence, whether there's a social recognition existence has to do with whether this organization can show up in court, right, and can be recognized by a court as an entity with responsibilities and rights and privileges.  So it always seems to me that that's the first step in giving social support to an entity is if you say, if you show up in a court we will recognize you as an entity that can own property, that can enter into contracts, that can have those contracts enforced in a court.  




And that's actually the very first step it seems to me, and that's the first form that social support takes.  And that turns out to be then in the law of nonprofit corporations and the law of voluntary associations, to the extent that our law recognizes that and allows such things to appear in courts, we've given social support to the existence of those things.




MR. STEUERLE:  I still just don't see how that's a nonprofit issue, to me basically people combine and can combine for a lot of reasons.  I have no--




MR. MOORE:  But what's interesting though, Gene, is to entertain the possibility that, I mean the most radical idea in this set of ideas it seems to me, is this idea that that's in the end what the justification for the nonprofit sector depends on is that.  And that therefore, you can't ask for more than this as a matter of public policy, because to ask for more would be to attack the liberty of people to associate and to combine and to give speech and to do what they want with their property.  




In other words, that would be the libertarian defense of the nonprofit sector would be to say, you know, once we hand out rights to combine, speak and associate--




MR. STEUERLE:  I understand it's a libertarian defense of any combination, it's the top libertarian defense of the nonprofit sector, it's really, I don't see where nonprofit sector even comes into this, at that point.




MR. MOORE:  Well, it just emerges as a consequence of having given out those rights.  And we can't further then impose restrictions on it or it would be wrong to further impose restrictions because to impose restrictions

Dimaggio: (Reporting on Group Deliberations)




The first one (The rights based argument) we suggest a modification of, so that it's associations that produce or foster individual initiative for the public good.  It's a way of specifying the set of organizations that the rationale is for, while keeping it broad enough to have a basic associational justification, but not simply the associational justification for any organizations.  Somewhat midway between the Bill of Rights and --.

