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Chapter 21 

Competing Fundamental Values: Comparing 
Law’s Role in American and Western-
(XURSHDQ�&RQÀLFWV�RYHU�$ERUWLRQ

2IULW�/LYLDWDQ

Introduction

/HJDO�DFWLRQV�KDYH�EHHQ�D�SURPLQHQW�IHDWXUH�RI�WKH�ELWWHUO\�IRXJKW�VWUXJJOHV�RYHU�
DERUWLRQ�LQ�WKH�:HVWHUQ�:RUOG��$FWLYLVWV�UHJXODUO\�WXUQHG�WR�FRXUWV�DQG�OHJLVODWXUHV�
LQ�DQ�DWWHPSW�WR�HQWUHQFK�FODVKLQJ�PRUDO�YLHZV�DERXW�ZRPHQ¶V�ULJKW�WR�WHUPLQDWH�
SUHJQDQFLHV� DQG� WKH� SURWHFWLRQ� RI� XQERUQ� OLIH��$PRQJ� WKHVH� VWUXJJOHV� WKH� 86�
6XSUHPH�&RXUW�UXOLQJ�LQ�Roe v. Wade (1973)1�KDV�RIWHQ�EHHQ�KHUDOGHG�DV�RQH�RI�WKH�
JUHDWHVW�OHJDO�YLFWRULHV�IRU�UHSURGXFWLYH�FKRLFH�2 Declaring a judicially mandated 
FRQVWLWXWLRQDO� ULJKW� WR� DERUWLRQ�� WKLV� UXOLQJ� VWDQGV� LQ� VKDUS� FRQWUDVW� WR�:HVWHUQ�
(XURSHDQ�ODZV��ZKLFK�PDLQWDLQHG�D�QRUPDWLYH�GLVDSSURYDO�WRZDUG�WKH�WHUPLQDWLRQ�
RI�SUHJQDQFLHV�WKDW�FRXOG�JR�XQSXQLVKHG�XQGHU�VSHFL¿HG�FLUFXPVWDQFHV�3

'LIIHUHQW�H[SODQDWLRQV�KDYH�EHHQ�RIIHUHG�IRU�WKHVH�GLYHUJLQJ�OHJDO�GHYHORSPHQWV�
DPRQJ�FRXQWULHV�FXVWRPDULO\�FOXPSHG�WRJHWKHU�IRU�WKHLU�SROLWLFDO��HFRQRPLF��DQG�
VRFLR�FXOWXUDO� FRPPRQDOLWLHV��2QH� H[SODQDWLRQ� LGHQWL¿HG� D� VWUXFWXUDO� GLIIHUHQFH�
EHWZHHQ�WKH�WZR�ORFDWLRQV��DUJXLQJ�WKDW�WKH�UHJXODWLRQ�RI�DERUWLRQ�LQ�WKH�86$�KDV�
EHHQ�GRPLQDWHG�E\�WKH�86�6XSUHPH�&RXUW��FRPSDUHG�ZLWK�JUHDWHU�RSSRUWXQLWLHV�
IRU�SROLWLFDO�GLDORJXH�DQG�EDUJDLQLQJ�DV�SDUW�RI�WKH�(XURSHDQ�OHJLVODWLYH�SURFHVVHV�4 
$QRWKHU�YLHZ�DWWULEXWHG�WKH�GLYHUJHQFH�WR�GLIIHULQJ�DWWLWXGHV�RQ�ULJKWV��ZLWK� WKH�
$PHULFDQ� V\VWHP� DSSURDFKLQJ� WKH� UHJXODWLRQ� RI� DERUWLRQ� WKURXJK� WKH� SULVP� RI�
LQGLYLGXDO�ULJKWV�ZKHUHDV�:HVWHUQ�(XURSH�HPSKDVL]HG�D�FRPPXQLWDULDQ�YLVLRQ�RI�

�� ����86������������
�� )��.LVVOLQJ�DQG�'��6KDQQRQ��µ$ERUWLRQ�5LJKWV�LQ�WKH�8QLWHG�6WDWHV��'LVFRXUVH�DQG�

'LVVHQWLRQ¶� LQ�(��/HH� �HG����Abortion Law and Politics Today (Houndmills: Macmillan 
3UHVV�������������

�� 3�� 6DFKGHY� �HG���� International Handbook on Abortion (New York: Greenwood 
3UHVV�������������

�� 0�$�� *OHQGRQ�� Abortion and Divorce in Western Law� �&DPEULGJH�� +DUYDUG�
8QLYHUVLW\�3UHVV�����������±���
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Law, Religion, Constitution���

VRFLHW\�LQ�UHFRQFLOLQJ�FRPSHWLQJ�YLVLRQV�RQ�DERUWLRQ�� Although these explanations 
FDSWXUH�LPSRUWDQW�GLPHQVLRQV�RI�WKH�GLYHUJLQJ�DERUWLRQ�SROLWLFV�DFURVV�WKH�WZR�VLGHV�
RI�WKH�$WODQWLF��WKH\�GR�QRW�VHHP�WR�H[SOLFDWH�WKH�SLFWXUH�WR�LWV�IXOOQHVV��(PSOR\LQJ�
D�VRFLR�OHJDO�DSSURDFK�� WKLV�FKDSWHU�SURSRVHV�DQ�DOWHUQDWLYH�K\SRWKHVLV��DUJXLQJ�
that the legal process acted in a different social capacity LQ�HDFK�RI�WKH�DERUWLRQ�
GHEDWHV��WKXV�JHQHUDWLQJ�GLYHUJLQJ�HIIHFWV�RQ�WKH�UHJXODWLRQ�RI�DERUWLRQ�LQ�WKH�86$�
and Western Europe.

7ZR�SULQFLSDO�VRFLDO�IXQFWLRQV�KDYH�EHHQ�LGHQWL¿HG�IRU�WKH�OHJDO�SURFHVV�� (i) 
Integrative��FODVVLI\LQJ�ODZ�DV�D�PHFKDQLVP�RI�JRYHUQDQFH�WKDW�PDQDJHV�FRQÀLFW�
and facilitates social order; and (ii) Transformative��SHUFHLYLQJ�ODZ�WR�EH�D�YHKLFOH�
WR�H[SUHVV�YDOXHV�DQG�DGYDQFH�VRFLDO�DQG�SROLWLFDO�FKDQJH��,Q�WKH�$PHULFDQ�FRQWH[W�
OHJDO�DFWLRQV�SHUWDLQLQJ�WR�DERUWLRQ�KDYH�EHHQ�SULPDULO\�HPSOR\HG�LGHRORJLFDOO\�
in an attempt to generate social and cultural change�� $ERUWLRQ� FRQWURYHUVLHV�
KDYH� SOD\HG� RXW� DV� D� SHUSHWXDO� SRZHU� VWUXJJOH� DPRQJ� SUR�OLIH� DQG� SUR�FKRLFH�
DFWLYLVWV�HDFK�DWWHPSWLQJ�WR�OHJDOO\�HQWUHQFK�D�FRPSHWLQJ�ZRUOGYLHZ�RQ�DERUWLRQ�
DQG�IRUHFORVLQJ�SRVVLELOLWLHV�IRU�FRPSURPLVH��,Q�FRQWUDVW��WKH�OHJDO�SURFHVV�DFWHG�
as a mechanism of social and cultural order LQ�:HVWHUQ�(XURSHDQ�GHEDWHV�RYHU�
DERUWLRQ��7KHUH��OHJLVODWXUHV�DQG�FRXUWV�IUDPHG�GHEDWHV�EH\RQG�WKH�FODVK�RI�ULJKWV�
DQG�ZRUOGYLHZV�E\�LQFOXGLQJ�DGGLWLRQDO�VRFLDO�DQG�SXEOLF�SROLF\�FRQFHUQV��7KLV�
SURFHVV�UHVXOWHG�LQ�UHVLOLHQW�OHJLVODWLYH�FRPSURPLVHV�DQG�WKH�JUDGXDO�IDGLQJ�DZD\�
RI�GHHSO\�GLYLVLYH�FXOWXUDO�GHEDWHV�LQWR�WKH�EDFNJURXQG�RI�(XURSHDQ�SROLWLFV�

'UDZLQJ�RQ� WKHVH� FRPSDUDWLYH�¿QGLQJV� WKH� FKDSWHU� DUJXHV� WKDW� VRFLR�FXOWXUDO�
FRQÀLFWV�DPSOLI\�WKH�SROLWLFDO�QDWXUH�RI�ODZ��,Q�SHUSHWXDO�FRQÀLFWV�RYHU�YDOXHV��OHJDO�
SURFHVVHV� SRVVHVV� DQ� LUUHVLVWLEOH� DSSHDO� IRU� VRFLDO� DFWLYLVWV� WR� HQWUHQFK� SROLWLFDO�
DQG�PRUDO�SUHIHUHQFHV�DV�ELQGLQJ�LQ� WKH�GHPRFUDWLF�SXEOLF�VSKHUH��7KH�$PHULFDQ�
H[SHULHQFH� ZLWK� DERUWLRQ� SROLWLFV� GHPRQVWUDWHV� WKDW� OHJDO� DUUDQJHPHQWV� UHPDLQ�
VXVFHSWLEOH�WR�VKLIWV�LQ�SROLWLFDO�SRZHU��,W�IXUWKHU�UHYHDOV�WKDW�WKH�XWLOL]DWLRQ�RI�WKH�
OHJDO� SURFHVV� VROHO\� LQ� LWV� WUDQVIRUPDWLYH� FDSDFLW\�PD\� UHVXOW� LQ� WKH� QHJDWLRQ� RI�
ODZ¶V�LQWHJUDWLYH�IXQFWLRQ��<HW��ZKHQ�OHJDO�SURFHVVHV�DUH�XWLOL]HG�WR�LQVWLWXWLRQDOL]H�
FRPSURPLVHV�DV�GHPRQVWUDWHG�E\�WKH�:HVWHUQ�(XURSHDQ�H[DPSOHV��FXOWXUDO�EDVHG�
FRQWURYHUVLHV�PD\�EH�SDFL¿HG�HYHQ�DV�LGHRORJLFDO�ZRUOGYLHZV�UHPDLQHG�XQDIIHFWHG�

7KH�FKDSWHU�SURFHHGV�LQ�WKUHH�SDUWV������$�EULHI�VXUYH\�RI�DERUWLRQ�SROLWLFV�LQ�
WKH�86$�DV� HYROYLQJ� LQWR� D�SHUSHWXDO� WXJ�RI�ZDU�G\QDPLFV�EHWZHHQ�FRPSHWLQJ�
PRUDO�YLHZV������6XUYH\�RI�WKH�OHJDO�GHYHORSPHQWV�LQ�%ULWDLQ��)UDQFH��*HUPDQ\��

�� '�3��.RPPHUV��µ$ERUWLRQ�DQG�WKH�&RQVWLWXWLRQ��7KH�&DVHV�RI�WKH�8QLWHG�6WDWHV�DQG�
:HVW�*HUPDQ\¶��LQ�(��0DQLHU��:��/LX�DQG�'��6RORPRQ��HGV����Abortion: New Directions 
for Policy Studies��1RWUH�'DPH��8QLYHUVLW\�RI�1RWUH�'DPH�3UHVV���������'�3��.RPPHUV��
µ/LEHUW\� DQG� &RPPXQLW\� LQ� &RQVWLWXWLRQDO� /DZ�� 7KH� $ERUWLRQ� &DVHV� LQ� &RPSDUDWLYH�
3HUVSHFWLYH¶�� Brigham Young University Law Review �������� ���±����� /�+�� 7ULEH��
Abortion: The Clash of Absolutes��1HZ�<RUN��1RUWRQ���������'�(��0F%ULGH��Abortion in 
the United States: A Reference Handbook��6DQWD�%DUEDUD��$%&�&OLR��������

�� 6��9DJR��Law and Society� 7th�HGQ���8SSHU�6DGGOH�5LYHU��3HDUVRQ�(GXFDWLRQ��,QF���
���������±���
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Competing Fundamental Values ���

,WDO\��WKH�1HWKHUODQGV�DQG�%HOJLXP��XQFRYHULQJ�D�FRQWUDVWLQJ�G\QDPLFV�ZKHUH�WKH�
RQFH�ELWWHUO\�IRXJKW� DERUWLRQ� FRQWURYHUVLHV�KDYH�EHHQ�SDFL¿HG�� ����'UDZLQJ�RQ�
WKHVH� VXUYH\V�� DQ� DQDO\VLV� RI� WKH�GLYHUJLQJ� UROH�RI� WKH� OHJDO� SURFHVV� LQ� HDFK�RI�
WKHVH�GHEDWHV�DQG�WKH�LPSOLFDWLRQV�RI�WKLV�GLYHUJHQFH�IRU�OHJDO�UHVROXWLRQV�RI�VRFLR�
FXOWXUDO�FRQÀLFWV�

Abortion Politics in the United States

6WDWH� OHJLVODWLRQ�SURKLELWLQJ� DERUWLRQV� LQ� WKH�86$�EHJDQ� WR� DSSHDU� LQ� WKH� HDUO\�
QLQHWHHQWK� FHQWXU\�� UHPDLQLQJ� D�PDWWHU� IRU� WKH� VWDWH� OHYHO� XQWLO� WKH� ����V�7 The 
PRWLYDWLRQ�WR�FULPLQDOL]H�DERUWLRQ�ZDV�PXOWLIDFHWHG�DQG�YDULHG�IURP�VWDWH�WR�VWDWH��
�L��PHGLFDO� DQG� WHFKQRORJLFDO� DGYDQFHPHQWV� HQDEOLQJ� VDIHU� DERUWLRQV�JHQHUDWHG�
JURZLQJ� RSSRVLWLRQ� WRZDUG� WKHLU� DFFHVVLELOLW\��� �LL�� IDOOLQJ� ELUWKUDWHV� UHODWLYH� WR�
the newer Catholic immigrants raised fears among white Protestants;9�¿QDOO\���LLL��
DJJUHVVLYH�OREE\LQJ�E\�WKH�PHGLFDO�HVWDEOLVKPHQW�VHHNLQJ�WR�HUDGLFDWH�FRPSHWLQJ�
DERUWLRQ� VHUYLFHV� �PLGZLYHV�� DSRWKHFDULHV�� KRPHRSDWKV�� HWF��� SURYHG� SLYRWDO� LQ�
JHQHUDWLQJ� FULPLQDOL]DWLRQ� DFURVV� WKH� FRXQWU\�10� %\� WKH� HDUO\� WZHQWLHWK� FHQWXU\�
DERUWLRQ�ZDV�JHQHUDOO\�SURKLELWHG� WKURXJKRXW� WKH�8QLWHG�6WDWHV� LQ� DOO� VWDJHV�RI�
JHVWDWLRQ�ZLWK�VRPH�H[FHSWLRQV�IRU�WKHUDSHXWLF��PHGLFDOO\�DXWKRUL]HG��DERUWLRQV�

1RQHWKHOHVV��DV�WKH�FHQWXU\�SURJUHVVHG�SXEOLF�RSLQLRQ�VKLIWHG�LQ�WKH�GLUHFWLRQ�
RI�UHIRUP��3ULPDU\�WULJJHUV�IRU�OLEHUDOL]DWLRQ�LQFOXGHG11 (i) widespread clandestine 
DERUWLRQV�HQGDQJHULQJ�ZRPHQ¶V�OLIH�DQG�KHDOWK���LL��D�JURZLQJ�UROH�IRU�ZRPHQ�LQ�
the workforce and openness toward female sexuality; and (iii) shifting attitudes 
ZLWKLQ�WKH�PHGLFDO�SURIHVVLRQ�IDYRULQJ�JUHDWHU�DFFHVVLELOLW\�WR�DERUWLRQ��%\�WKH�ODWH�
����V�DSSUR[LPDWHO\�RQH�WKLUG�RI�DOO�86�VWDWHV�KDG�DOUHDG\�UHSHDOHG�RU�ZHUH�LQ�WKH�
SURFHVV�RI�UHIRUPLQJ�WKHLU�OHJLVODWLYH�SURKLELWLRQV�RQ�DERUWLRQ��7KH�LVVXH�UHDFKHG�
WKH�IHGHUDO�OHYHO�ZLWK�Roe’s �VHYHQ�WR�WZR��KROGLQJ�WKDW�WKH�FRQFHSW�RI�SHUVRQDO�

�� %�-��*HRUJH�-U���µ6WDWH�/HJLVODWXUHV�9HUVXV�WKH�6XSUHPH�&RXUW��$ERUWLRQ�/HJLVODWLRQ�
LQWR�WKH�����V¶��LQ�-�'��%XWOHU�DQG�'�)��:DOEHUW��HGV����Abortion, Medicine and the Law� 4th 
HGQ���1HZ�<RUN��)DFWV�RQ�)LOH��������

�� -�:��'HOODSHQQD�� µ7KH�+LVWRU\�RI�$ERUWLRQ��7HFKQRORJ\��0RUDOLW\�� DQG�/DZ¶�����
University of Pittsburgh Law Review �����������±����

9 1�-��'DYLV��µ$ERUWLRQ�DQG�/HJDO�3ROLF\¶���� Contemporary Crises�������������
��� -�&��0RKU��Abortion in America: The Origins and Evolution of National Policy 

1800-1900��1HZ�<RUN��2[IRUG�8QLYHUVLW\�3UHVV�������������
��� 0F%ULGH��Abortion in the United States,� VXSUD�QRWH���DW���±����/�&��+LOOVWURP��

'H¿QLQJ�0RPHQWV��5RH�Y��:DGH��'HWURLW��2PQLJUDSKLFV���������/��*UHHQKRXVH�DQG�5�%��
6LHJHO��µ%HIRUH��DQG�$IWHU��5RH�Y��:DGH��1HZ�4XHVWLRQV�DERXW�%DFNODVK¶������Yale Law 
Journal ���������������������/��*UHHQKRXVH�DQG�5�%��6LHJHO��Before Roe v. Wade: Voices 
that Shaped the Abortion Debate Before the Supreme Court’s Ruling (New York: Kaplan 
3XE��������
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Law, Religion, Constitution���

OLEHUW\�LQ�WKH�)RXUWHHQWK�$PHQGPHQW¶V�'XH�3URFHVV�&ODXVH�µLV�EURDG�HQRXJK�WR�
encompass a woman’s decision whether or not to terminate her pregnancy’.12

7KH�UXOLQJ�KDV�EHHQ�WKH�VXEMHFW�RI�DPSOH�VFKRODUO\�FULWLFLVP�HPSKDVL]LQJ�WKH�
&RXUW¶V�LQWHUYHQWLRQ�LQ�D�KRWO\�GHEDWHG�SROLWLFDO�PDWWHU�DV�WKH�FDXVH�RI�VXEVHTXHQW�
SRODUL]DWLRQ�RYHU�DERUWLRQ�13 $�UHFHQW� VWXG\�TXHVWLRQHG� WKLV�SUHPLVH�� WUDFLQJ� WKH�
HVFDODWLRQ�RI�WKH�FRQÀLFW�WR�WKH�µHQWDQJOHPHQW�RI�DERUWLRQ�ZLWK�SDUW\�UHDOLJQPHQW�
not only after the [Roe@�GHFLVLRQ�EXW�EHIRUH�LW��DV�ZHOO�¶14 Notwithstanding these 
DFDGHPLF�GLVDJUHHPHQWV�RYHU�WKH�SUHFLVH�HYROXWLRQ�RI�WKH�DERUWLRQ�FRQÀLFW��SUR�
OLIH�DGYRFDWHV�KDYH�EHHQ�HQJDJHG�IRU�GHFDGHV�QRZ�LQ�D�FRQWLQXRXV�OHJDO�FUXVDGH�
WR�EORFN� DFFHVV� WR� DERUWLRQ� DJDLQVW� DQ� HTXLYDOHQW� SUR�FKRLFH� VWUXJJOH� WR� HQVXUH�
UHSURGXFWLYH�IUHHGRP��7KLV�WXJ�RI�ZDU�G\QDPLFV�KDV�EHHQ�RFFXUULQJ�DW�WKH�IHGHUDO�
DV� ZHOO� DV� WKH� VWDWH� OHYHO� DQG� W\SLFDOO\� LQFOXGHG� WKH� IROORZLQJ� HOHPHQWV��� (a) 
ULJRURXV� OREE\LQJ� IRU� OHJLVODWLYH� HQWUHQFKPHQWV� RI� WKH� FRPSHWLQJ�PRUDO� YLHZV�
RQ�DERUWLRQ�DW�DOO�OHYHOV�RI�JRYHUQPHQW���E��LQLWLDWLRQ�RI�MXGLFLDO�SURFHHGLQJV�DQG�
DPLFXV�FXULDH�VXEPLVVLRQV�WR�SUHFLSLWDWH�QHZ�GHOLEHUDWLRQV�RQ�WKH�DERUWLRQ�LVVXH��
�F�� UHOHQWOHVV�HIIRUWV� WR�HOHFW�� DSSRLQW�RU�GHIHDW�SROLWLFDO� FDQGLGDWHV�DQG� MXVWLFHV�
EDVHG�RQ�WKHLU�SRVLWLRQ�RQ�DERUWLRQ���G��ZLGH�UDQJLQJ�SXEOLF�FDPSDLJQV�DQG�SURWHVW�
DW�WLPHV�WXUQLQJ�YLROHQW��SDUWLFXODUO\�RXWVLGH�DERUWLRQ�SHUIRUPLQJ�IDFLOLWLHV��

12 Roe v. Wade, ����86�DW������
��� -�+��(O\��µ7KH�:DJHV�RI�&U\LQJ�:ROI��$�&RPPHQW�RQ�5RH�Y��:DGH¶�����Yale Law 

Journal �������������±�����5�$��(SVWHLQ��µ6XEVWDQWLYH�'XH�3URFHVV�E\�$Q\�2WKHU�1DPH��
7KH�$ERUWLRQ�&DVHV¶��The Supreme Court Review �����������±�����3��)UHXQG��µ6WRUPV�RYHU�
WKH�6XSUHPH�&RXUW¶�����American Bar Association Journal ��������������5�%��*LQVEXUJ��
µ6RPH� 7KRXJKWV� RQ�$XWRQRP\� DQG� (TXDOLW\� LQ� 5HODWLRQV� WR� 5RH� Y�� :DGH¶�� ��� North 
Carolina Law Review� �������� ���±�����5�%��*LQVEXUJ�� µ6SHDNLQJ� LQ� D� -XGLFLDO�9RLFH¶, 
���New York University Law Review�������������±������*OHQGRQ��Abortion and Divorce 
in Western Law,�VXSUD�QRWH����&�5��6XQVWHLQ��µ7KUHH�&LYLO�5LJKWV�)DOODFLHV¶� 79 California 
Law Review �������� ���±�����0�-��.ODUPDQ�� µ)LGHOLW\�� LQGHWHUPLQDF\�� DQG� WKH�3UREOHP�
RI�&RQVWLWXWLRQDO�(YLO¶�����Fordham Law Review� ������������±������ -�0��%DONLQ� �HG����
What Roe v. Wade Should Have Said��1HZ�<RUN��1HZ�<RUN�8QLYHUVLW\�3UHVV���������*��
6LOYHUVWHLQ��Law’s Allure: How Law Shapes, Constraints, Saves and Kills Politics (New 
<RUN��&DPEULGJH�8QLYHUVLW\�3UHVV��������

��� *UHHQKRXVH�DQG�6LHJHO��µ%HIRUH��DQG�$IWHU��5RH�Y��:DGH��1HZ�4XHVWLRQV�DERXW�
%DFNODVK¶��VXSUD�QRWH����DW������

��� .�� /XNHU�� Abortion and the Politics of Motherhood� �%HUNHOH\�� 8QLYHUVLW\� RI�
&DOLIRUQLD�3UHVV���������0��0F.HHJDQ��Abortion Politics: Mutiny in the Ranks of the Right 
�1HZ�<RUN��)UHH�3UHVV���������.�$��)DUU�� � µ6KDSLQJ�3ROLF\� WKURXJK�/LWLJDWLRQ��$ERUWLRQ�
/DZ�LQ�WKH�8QLWHG�6WDWHV¶�����Crime and Delinquency �������������±�����/�5��:ROLYHU��
µ5KHWRULF� DQG� 6\PEROV� LQ�$PHULFDQ�$ERUWLRQ� 3ROLWLFV¶�� LQ�0��*LWKHQV� DQG�'��0F%ULGH�
�HGV���� Abortion Politics: Public Policy in Cross-Cultural Perspective (New York: 
5RXWOHGJH����������±����.��2¶&RQQRU��No Neutral Ground? Abortion Politics in an Age 
of Absolutes� �%RXOGHU��:HVWYLHZ� 3UHVV�� �������0�<�� +HUULQJ�� The Pro-Life/Pro-Choice 
Debate��:HVWSRUW��*UHHQZRRG�3UHVV���������&��)UDQFRPH��Abortion in the USA and the UK 
�$OGHUVKRW��$VKJDWH��������
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Competing Fundamental Values ���

2YHU� WKH� \HDUV� SUR�OLIH� DFWLYLVWV� FRQVLVWLQJ� RI� UHOLJLRXV� DQG� DQWL�DERUWLRQ�
JURXSV�DFKLHYHG�VHYHUDO�VXFFHVVHV�LQ�OLPLWLQJ�WKH�HIIHFWV�RI�Roe. Examples at the 
IHGHUDO� OHYHO� LQFOXGH��L�� WKH�+\GH�$PHQGPHQW��D� ULGHU� WR� WKH�+HDOWK��(GXFDWLRQ�
DQG�:HOIDUH��+(:��$SSURSULDWLRQ�$FW�WKDW�SURKLELWHG�WKH�XVH�RI�IHGHUDO�IXQGV�WR�
SD\�IRU�DERUWLRQV�H[FHSW�WKRVH�QHFHVVDU\�WR�VDYH�WKH�OLIH�RI�WKH�SUHJQDQW�ZRPDQ�
or in cases of rape and incest;���DQG��LL��JDJ�UXOHV�SURKLELWLQJ�KHDOWKFDUH�SURYLGHUV�
DQG� HPSOR\HHV� SDLG� E\� IHGHUDO� IXQGV� IURP� SD\LQJ� IRU�� FRXQVHOLQJ� IRU� RU� HYHQ�
PHQWLRQLQJ�WKH�DERUWLRQ�RSWLRQ�WR�WKHLU�SDWLHQWV�17

)XUWKHUPRUH�� WKH� JUDGXDO� UHFRQ¿JXUDWLRQ� RI� WKH� 6XSUHPH� &RXUW� WKURXJK�
DSSRLQWPHQWV�RI�FRQVHUYDWLYH�MXVWLFHV�DFFRPSDQLHG�E\�D�UHJXODU�VWUHDP�RI�SUR�OLIH�
amicus curiae generated certain judicial limitations on the scope of the woman’s 
FRQVWLWXWLRQDO�ULJKW� WR�DERUWLRQ���D��6WDWH�DQG�IHGHUDO�UHVWULFWLRQV�RQ�WKH�IXQGLQJ�
RI�DERUWLRQV�ZHUH�IRXQG�FRQVWLWXWLRQDO���� �E��Roe’s trimester framework and the 
µFRPSHOOLQJ� VWDWH� LQWHUHVW¶� VWDQGDUG� KDV� EHHQ� UHSODFHG� ZLWK� WKH� OHVV� VWULQJHQW�
µXQGXH�EXUGHQ¶�LQ�HYDOXDWLQJ�VWDWH�UHVWULFWLRQV�RQ�DERUWLRQ�SURFHGXUHV�WKURXJKRXW�
the course of the pregnancy.19� �F��'HWDLOHG� UHSRUWLQJ�� UHFRUG�NHHSLQJ� DQG� RWKHU�
UHTXLUHPHQWV� RQ� DERUWLRQ� SURFHGXUHV� ZHUH� XSKHOG�20� �G�� (DUOLHU� LQYDOLGDWLRQV�
RI�SDUHQWDO� FRQVHQW� WR� D�PLQRU¶V� DERUWLRQ�JUDGXDOO\�JDYH�ZD\� WR� VRPH�SDUHQWDO�
LQYROYHPHQW�21� �H��&RXQVHOLQJ�UHTXLUHPHQWV�DQG�PDQGDWRU\�ZDLWLQJ�SHULRGV�WKDW�
were initially held unconstitutional were replaced with meticulous consultations 
HQDEOLQJ�DQ�µLQIRUPHG�FRQVHQW¶�DQG����KRXU�ZDLWLQJ�SHULRGV�IRU� UHÀHFWLRQ�SULRU�

��� 3XE��/����±���������������6WDW���������
��� ([��WKH������&KXUFK�$PHQGPHQW�3XE��/��1R����±�������������6WDW����������������

���86&������D����WKH������&KXUFK�$PHQGPHQW�3XE��/��1R����±��������������6WDW�����������
��������&RDWV�DPHQGPHQW�WR�WKH�3XEOLF�+HDOWK�6HUYLFH�$FW�����������86&������Q��DQG�WKH�
)HGHUDO�5HIXVDO�&ODXVH��:HOGRQ�$PHQGPHQW���������)<¶���'HSDUWPHQWV�RI�/DERU��+HDOWK��
DQG�+XPDQ�6HUYLFHV��DQG�(GXFDWLRQ�$SSURSULDWLRQV�$FW��3XE��/��1R�����±�����HQDFWHG����
'HFHPEHU��������&RQWLQXHG�LQ�WKH�5HYLVHG�&RQWLQXLQJ�$SSURSULDWLRQV�5HVROXWLRQ��������
3XE��/��1R�����±���HQDFWHG����)HEUXDU\�������

��� Beal v. Doe, ����86�������������Maher v. Roe, ����86�������������Poelker v. 
Doe, ����86�������������Williams v. Sbaraz, ����86�������������Harris v. McRae, ����86�
������������Webster v. Reproductive Health Services, ����86�������������Rust v. Sullivan 
,����86�������������

19 Planned Parenthood v. Casey, ����86���������������
20 Planned Parenthood Association of Kansas City v. Ashcroft, ����86�������������

Simonopoulos v. Virginia,�����86�������������Webster������86������Mazurek v. Armstrong 
,����86������������

21 Bellotti v. Baird ���� 86� ���� ��������H. L. v. Matheson ���� 86� ���� ��������
Planned Parenthood Association of Kansas City v. Ashcroft� supra note 20. Hodgson v. 
Minnesota, ����86�������������Ohio v. Akron Center for Reproductive Health ����86�����
(1990); Casey� supra note 19; Lambert v. Wicklund ����86�����
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Law, Religion, Constitution390

WR�SHUIRUPLQJ�DERUWLRQV�22�)LQDOO\���I��WKH�IHGHUDO�EDQ�RQ�SDUWLDO�ELUWK�DERUWLRQ�ZDV�
IRXQG�FRQVWLWXWLRQDO��QDUURZLQJ�WKH�VFRSH�RI�DQ�HDUOLHU�UXOLQJ�E\�WKH�&RXUW�23

3UR�OLIH�DFWLYLVP�LQWHQGHG�WR�UHVWULFW�WKH�HIIHFWV�RI�Roe ÀRXULVKHG�DW�WKH�VWDWH�
OHYHO�DV�ZHOO��DOWKRXJK�PDQ\�RI�WKHVH�DFWLRQV�ZHUH�ODWHU�UHSHDOHG�WKURXJK�MXGLFLDO�
SURFHHGLQJV� LQLWLDWHG� E\� SUR�FKRLFH� DFWLYLVWV�24 The Right to Know legislation 
FXUUHQWO\� LQ� IRUFH� LQ�PRUH� WKDQ� WZHQW\� VWDWHV�� LV� DQ� H[DPSOH� RI� D�PHDVXUH� WKDW�
VXUYLYHG� WKXV� IDU���� ,W� UHTXLUHV� WKDW� ZRPHQ� EH� LQIRUPHG� DERXW� WKH� DERUWLRQ�
SURFHGXUH�� LWV� PHGLFDO� DQG� SV\FKRORJLFDO� ULVNV�� DQDWRPLFDO� DQG� SK\VLRORJLFDO�
FKDUDFWHULVWLFV�RI�WKH�IHWXV��DOWHUQDWLYHV�WR�DERUWLRQ��¿QDQFLDO�DVVLVWDQFH�DYDLODEOH�
GXULQJ�DQG�DIWHU�FKLOGELUWK��IDWKHU¶V�UHVSRQVLELOLWLHV�DQG�VR�IRUWK��/DVWO\��WKH�SUR�
OLIH� FDPS� DOVR� DGYDQFHG� DERUWLRQ� µWULJJHU� ODZV�¶� QDPHO\� FRQGLWLRQDO� OHJLVODWLRQ�
SURKLELWLQJ� DERUWLRQV� WKDW� ZLOO� LPPHGLDWHO\� WDNH� HIIHFW� LQ� WKH� HYHQW� WKDW�Roe’s 
UDWLRQDOH�LV�RYHUWXUQHG���

7KH�SUR�FKRLFH�PRYHPHQW�FRQVLVWLQJ�RI�ZRPHQ¶V�JURXSV��PHGLFDO�SURIHVVLRQDOV�
DQG� FLYLO� ULJKWV� DGYRFDWHV�� SURYHG� FRPSDUDEO\� HQHUJL]HG� LQ� UHDI¿UPLQJ� WKH�
FRQVWLWXWLRQDO�ULJKW�WR�DERUWLRQ�DJDLQVW�DWWDFNV�RI�WKH�SUR�OLIH�FDPS��:LWK�D�JURZLQJ�
SUR�OLIH�EORFN�LQ�WKH�6XSUHPH�&RXUW��SUR�FKRLFH�DFWLYLVWV�VRXJKW�DGGLWLRQDO�VWDWXWRU\�
guarantees for the parameters laid out in Roe DW�WKH�IHGHUDO�DQG�VWDWH�OHYHOV�27 With 
YLROHQW�KDUDVVPHQWV�RI�DERUWLRQ�SURYLGHUV�SHDNLQJ�LQ�WKH�HDUO\�����V��SUR�FKRLFH�
RUJDQL]DWLRQV� OREELHG� VXFFHVVIXOO\� WR� VHFXUH� DFFHVV� WR� DERUWLRQ� WKURXJK� EXIIHU�
]RQHV�DQG�SHQDO�PHDVXUHV�GHVLJQHG�WR�SURWHFW�FOLQLFV��VWDII�DQG�SDWLHQWV��� Other 
DWWHPSWV��VXFK�DV�WKH�)UHHGRP�RI�&KRLFH�$FW��)2&$���KDYH�EHHQ�OHVV�VXFFHVVIXO�
WKXV� IDU�ZLWK� UHSHDWHG� OHJLVODWLYH� LQWURGXFWLRQV�\HW� WR�PDWHULDOL]H�29 Nearly four 
GHFDGHV� VLQFH� WKH� ULJKW� WR� DERUWLRQ�ZDV� MXGLFLDOO\�PDQGDWHG� FRQWURYHUVLHV�KDYH�

22  Casey��VXSUD�QRWH 19.
23 Gonzales v. Carhart ����86������������
��� )UDQFRPH��Abortion in the USA and the UK��VXSUD�QRWH�����3�%��/LQWRQ��Abortion 

Under State Constitutions: A State-By-State Analysis �'XUKDP��&DUROLQD�$FDGHPLF�3UHVV��
������

��� ([��)ORULGD�%LOO�+��������������:HVW�9LUJLQLD�6HQDWH�%LOO�1R��������������*HRUJLD�
2�&�*�$��������$�����������6RXWK�&DUROLQD��$�����5�����+���������th�6HVVLRQ� �����±
������� 0LQQHVRWD� +�)�� 1R�� ���� ��rd� /HJLVODWLYH� 6HVVLRQ� �����±������� 1RUWK� &DUROLQD�
+RXVH�%LOO�����6�/������±����� 6���������±�����6HVVLRQ�    

��� ([��1RUWK�'DNRWD� �+�%����������������/HJ��6HVV�� �1�'���������/RXLVLDQD� �/D��
5�6���������������������

��� *�$��+DOYD�1HXEDXHU��µ$ERUWLRQ�3ROLF\�LQ�WKH�3RVW�:HEVWHU�$JH¶� 20 The Journal 
of Federalism� �������� ��±����*�$��+DOYD�1HXEDXHU�� µ7KH� 6WDWHV�$IWHU�5RH��1R� ³3DSHU�
7LJHUV´�� LQ�0�0��*RJJLQ� �HG����Understanding the New Politics of Abortion� �1HZEXU\�
3DUN��6DJH������������±�����/LQWRQ��Abortion Under State Constitutions��VXSUD�QRWH����

��� ([��)UHHGRP�WR�$FFHVV�&OLQLF�(QWUDQFHV��)$&(������������86&$������D��3XE�/��
1R�����±���������6WDW�������

��� 9HUVLRQV�RI�WKH�ELOO�ZDV�LQWURGXFHG�LQ�������+�5�����������VW�&RQJ������1RYHPEHU�
�������6HQ�����������1RYHPEHU���������st�&RQJ����������+�5��������QG�&RQJ�����-DQXDU\�
������6HQ���������nd�&RQJ������-DQXDU\�������������+�5��������rd�&RQJUHVV����-DQXDU\�
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Competing Fundamental Values 391

QRW�VXEVLGHG��,Q�IDFW��WKH������HOHFWLRQ�F\FOH�UHLJQLWHG�DERUWLRQ�SROLWLFV��DV�QHZO\�
HOHFWHG�7HD�3DUW\� UHSUHVHQWDWLYHV� LQLWLDWHG�QXPHURXV�QHZ�ELOOV� DFURVV� WKH�86$��
DOUHDG\�PHHWLQJ�MXGLFLDO�LQMXQFWLRQV�LQVWLJDWHG�E\�WKH�SUR�FKRLFH�FDPS�

Abortion Law in Europe

%HWZHHQ� WKH� ODWH� ����V� WR� WKH� ODWH� ����V� FRQÀLFW�ULGGHQ� DERUWLRQ� GHEDWHV� KDYH�
VXEPHUJHG� WKH� :HVWHUQ�(XURSHDQ� SXEOLF� VSKHUH�� 7KHVH� GHEDWHV� JHQHUDWHG� QHZ�
UHJXODWRU\�UHJLPHV�WKDW�LQVWLWXWLRQDOL]HG�XQHDV\�FRPSURPLVHV�RYHU�FRQWHVWHG�QRUPV�
DQG�XOWLPDWHO\�UHVXOWHG�LQ�WKH�VXEVWDQWLDO�SDFL¿FDWLRQ�RI�WKH�DERUWLRQ�FRQÀLFWV�

+LJK�PRUWDOLW\�FDXVHG�E\�DERUWLRQV�DQG�WKH�ELUWKV�RI�FKLOGUHQ�ZLWK�GLVDELOLWLHV�
VWHHUHG� %ULWDLQ� WRZDUG� UHIRUPLQJ� LWV� FHQWXU\�ROG� OHJLVODWLRQ� FULPLQDOL]LQJ� WKH�
LQGXFWLRQ� RI� DERUWLRQ�30� 7KH� QHZO\� HQDFWHG� ����� $ERUWLRQ� $FW� IRFXVHG� RQ�
UHJXODWLQJ�WKH�PHGLFDO�SHUIRUPDQFH�RI�OHJDO�DERUWLRQ��UHIUDLQLQJ�DOWRJHWKHU�IURP�
rights discourse or the assigning of moral weight either to the women’s choice 
or the fetus’ life.31 Allocating decision-making authority to the medical system 
SURYHG� D� FUXFLDO� GHWHUPLQDQW� LQ� FDOPLQJ� %ULWLVK� DERUWLRQ� SROLWLFV�� 3UR�OLIHUV�
IRXQG� VRODFH� LQ� WKH� IDFW� WKDW� D�ZRPDQ¶V� GHFLVLRQ� WR� DERUW� LV�PRQLWRUHG� E\� WKH�
PHGLFDO�SURIHVVLRQ�LQKHUHQWO\�FRPPLWWHG�WR�SUHVHUYLQJ�OLIH��)RU�SUR�FKRLFHUV�WKLV�
FRPSURPLVH�RIIHUHG�D�YLDEOH�H[SDQVLRQ�RI�DERUWLRQ�SRVVLELOLWLHV��VLQFH�EHVWRZLQJ�
GRFWRUV�ZLWK�PHGLFDO� GLVFUHWLRQ� KDV� QRW� OLPLWHG� DFFHVV� WR� DERUWLRQ� LQ�%ULWDLQ�32 
0RUHRYHU�� WKLV� µPHGLFDOL]HG¶� DSSURDFK� PDGH� D� VWDQGDUG� J\QHFRORJLFDO� VHUYLFH�
RIIHUHG�LQ�SXEOLF�KRVSLWDOV��OLPLWLQJ�WKH�SRVVLELOLW\��DQG�PRELOL]LQJ�SRWHQWLDO��RI�
SURWHVW�DJDLQVW�SULYDWH�DERUWLRQ�IDFLOLWLHV�33�6LQFH�WKH�SDVVDJH�RI�WKH�$FW�DERUWLRQ�

������6HQ��������rd�&RQJ������-DQXDU\���������������+�5����������th Cong. (19 April 2007) 
6HQ����������th Cong. (19 April 2007).   

��� (�0��-DFNVRQ��Regulating Reproduction: Law, Technology and Autonomy (Oxford: 
+DUW�� ������� ���� )UDQFRPH��Abortion in the USA and the UK�� VXSUD� QRWH� ���� ����0�'��
.DQGLDK�DQG�*��6WDUHFN��HGV����The Abortion Act 1967��,&%+�:LWQHVV�6HPLQDU�3URJUDP��
���������

��� -��5DGFOLIIH�5LFKDUGV��The Sceptical Feminist: A Philosophical Enquiry �%RVWRQ��
5RXWOHJH�� ������� (�� /HH�� µ5HLQYHQWLQJ� $ERUWLRQ� DV� D� 6RFLDO� 3UREOHP�� µ3RVWDERUWLRQ�
6\QGURPH¶�LQ�WKH�8QLWHG�6WDWHV�DQG�%ULWDLQ¶��LQ�-��%HVW��HG����How Claims Spread: Cross-
National Diffusion of Social Problems� �1HZ� <RUN�� $OGLQH� GH� *UX\WHU�� ������� ���� 0��
/DWKDP��5HJXODWLQJ�5HSURGXFWLRQ��$�&HQWXU\�RI�&RQÀLFW�LQ�%ULWDLQ�DQG�)UDQFH (New York: 
0DQFKHVWHU�8QLYHUVLW\�3UHVV������������

��� -DFNVRQ��Regulating Reproduction: Law, Technology and Autonomy, supra note 
���DW�����/HH��µ5HLQYHQWLQJ�$ERUWLRQ�DV�D�6RFLDO�3UREOHP��µ3RVWDERUWLRQ�6\QGURPH¶��VXSUD�
QRWH����DW�����-��/RYHQGXVNL��µ3DUOLDPHQW��3UHVVXUH�*URXSV��1HWZRUNV�DQG�WKH�:RPHQ¶V�
0RYHPHQW��7KH�3ROLWLFV�RI�$ERUWLRQ�/DZ�5HIRUP�LQ�%ULWDLQ�����±��¶�� LQ�-��/RYHQGXVNL�
DQG�-��2XWVKRRUQ��HGV����The New Politics of Abortion��/RQGRQ��6DJH�3XEOLFDWLRQ�������.

33 $��)XUHGL�DQG�'��1RODQ��µ)LJKWLQJ�D�%DWWOH�RI�,GHDV�±�&RQÀLFW�RQ�$ERUWLRQ�LQ�WKH�
8.¶�����Planned Parenthood in Europe ������������
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Law, Religion, Constitution392

KDV�UHPDLQHG�LQ�WKH�PDUJLQV�RI�%ULWLVK�SROLWLFV��3ULYDWH�ELOOV�WR�DPHQG�LW�KDYH�EHHQ�
LQWURGXFHG�RYHU�WKH�\HDUV�EXW�ZHUH�DOO�GHIHDWHG��6LPLODUO\��DWWHPSWV�WR�FKDOOHQJH�
WKH�DERUWLRQ�DUUDQJHPHQWV�LQ�FRXUWV�PHW�D�UHOXFWDQW�MXGLFLDU\�HYHU�VLQFH�34

7KH� )UHQFK� UHIRUP� ZDV� VHW� LQ� PRWLRQ� DURXQG� WKH� VDPH� WLPH� DV� %ULWDLQ��
VWLPXODWHG�E\�WKH�FKDQJLQJ�UROH�RI�ZRPHQ��RYHU�SRSXODWLRQ�JURZWK�DQG�KDUPIXO�
FODQGHVWLQH�DERUWLRQV����$�OHJLVODWLYH�FRPSURPLVH�FRQVWUXHG�DERUWLRQ�D�FULPLQDO�DFW�
WKDW�FDQ�EH�PHGLFDOO\�DXWKRUL]HG�XQWLO�WKH�WHQWK�ZHHN�RI�SUHJQDQF\�ZKHQ�D�ZRPDQ�
LV�µLQ�D�VWDWH�RI�GLVWUHVV�¶�:LWK�)UDQFH¶V�KLJKHVW�FRQVWLWXWLRQDO�DXWKRULW\��WKH�Conseil 
Constitutionnel FOHDULQJ� LWV� HQDFWPHQW�� WKH� FRPSURPLVH� EHFDPH� )UDQFH¶V� QHZ�
OHJDO�DUUDQJHPHQW�RQ�DERUWLRQ����7KH�ODZ�UHIUDLQHG�IURP�SURYLGLQJ�D�GH¿QLWLRQ�WR�
D�VWDWH�RI�µGLVWUHVV�¶�OHDYLQJ�LWV�GHWHUPLQDWLRQ�LQ�WKH�KDQGV�RI�WKH�SUHJQDQW�ZRPHQ��
2ULJLQDOO\�SHUFHLYHG�DV�GHJUDGLQJ�E\�SUR�FKRLFH�DFWLYLVWV�� WKH�VWDWH�RI� µGLVWUHVV¶�
QHYHUWKHOHVV� PDGH� DERUWLRQ� D� UHDGLO\� DYDLODEOH� SURFHGXUH� IRU� )UHQFK� ZRPHQ��
%\�WKH�WLPH�WKH�ODZ��ZKLFK�ZDV�RULJLQDOO\�HQDFWHG�RQ�D�WULDO�EDVLV��ZDV�EURXJKW�
IRU� UHHYDOXDWLRQ� WKH� OHJLVODWLYH�FRPSURPLVH�KDV�DOUHDG\� WDNHQ�KROG�DQG� WKH� ODZ�
was re-enacted with minor changes.37 One such change was the inclusion of the 
VWDWH¶V�GXW\� WR�DFWLYHO\�SURPRWH� WKH�SULQFLSOH�RI� UHVSHFW� IRU� OLIH� DQG� LPSOHPHQW�
IDPLO\�RULHQWHG�SROLFLHV��7KH�µVWDWH�RI�GLVWUHVV¶�IRUPXOD�SURYHG�D�¿WWLQJ�OHJLVODWLYH�
compromise for the Netherlands as well following years of political opposition 
DQG�SDUOLDPHQWDU\�GHDGORFNV��$�QDUURZHVW�PDMRULW\����±���LQ�WKH�/RZHU�+RXVH��
��±���LQ�WKH�6HQDWH��¿QDOO\�PDQDJHG�WR�FOHDU�LWV�HQDFWPHQW�LQ�WKH�HDUO\�����V��7KH�
law came into force after additional regulations were issued designed to ensure 
WKDW�DQ\�GHFLVLRQ�WR�WHUPLQDWH�D�SUHJQDQF\�ZDV�FDUHIXOO\�EDODQFLQJ�WKH�SURWHFWLRQ�
of the fetus and the rights of the mother.�� 

34 Ex: Paton Y��British Pregnancy Advisory Service Trustees >����@�4%������R. (on 
the application of Axon) v. Secretary of State for Health and Another�>����@�(�:�+�&�����
(Admin). 

��� 0��$OOLVRQ��µ7KH�5LJKW�WR�&KRRVH��$ERUWLRQ�LQ�)UDQFH¶� 47 Parliamentary Affairs 
�������������±����

��� ��±���'&�����-DQXDU\�������  
��� 0��$�*OHQGRQ��Abortion and Divorce in Western Law��VXSUD�QRWH���DW�����'�0��

6WHWVRQ�� µ$ERUWLRQ�3ROLF\�7ULDGV� DQG�:RPHQ¶V�5LJKWV� LQ�5XVVLD�� WKH�8QLWHG�6WDWHV�� DQG�
)UDQFH¶��LQ�0��*LWKHQV�DQG�'�0��6WHWVRQ���HGV����Abortion Politics: Public Policy in Cross-
Cultural Perspective� �1HZ�<RUN��5RXWOHGJH��������������$OOLVRQ��µ7KH�5LJKW�WR�&KRRVH��
$ERUWLRQ�LQ�)UDQFH¶� VXSUD�QRWH����DW������&��*DOODUG��µ)UDQFH¶��LQ�%��5ROVWRQ�DQG�$��(JJHUW�
�HGV����Abortion in the New Europe: A Comparative Handbook (Westport: Greenwood 
3UHVV�������������

��� -��5DGHPDNHUV�� µ7KH�1HWKHUODQGV¶�� LQ�3��6DFKGHY��HG����International Handbook 
on Abortion��1HZ�<RUN��*UHHQZRRG�3UHVV���������-��2XWVKRRUQ��µ7KH�5XOHV�RI�WKH�*DPH��
$ERUWLRQ�3ROLWLFV�LQ�WKH�1HWKHUODQGV¶��LQ�-��/RYHQGXVNL�DQG�-��2XWVKRRUQ��HGV����The New 
Politics of Abortion� �/RQGRQ�� 6DJH� 3XEOLFDWLRQ�� ������� -�� 2XWVKRRUQ�� µ3ROLF\�0DNLQJ�
RQ�$ERUWLRQ��$UHQDV��$FWRUV�� DQG�$UJXPHQWV� LQ� WKH�1HWKHUODQGV¶�� LQ�'�0��6WHWVRQ� �HG����
Abortion Politics, Women’s Movements and the Democratic State: A Comparative Study 
of State  Feminism �2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV���������(��.HWWLQJ��µ1HWKHUODQGV¶� in 
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Competing Fundamental Values 393

,Q� *HUPDQ\�� OHQJWK\� DQG� LQWHQVH� SDUOLDPHQWDU\� GHEDWHV� GXULQJ� WKH� ����V�
JHQHUDWHG�WKH�OHJDOL]DWLRQ�RI�DERUWLRQ�LQ�WKH�¿UVW�WULPHVWHU��RQO\�WR�EH�DQQXOOHG�E\�
the Federal Constitutional Court.39 The Court constructed a constitutional hierarchy 
EHWZHHQ�WKH�SURWHFWLRQ�RI�WKH�IHWXV�DQG�WKH�SHUVRQDO�FKRLFH�RI�WKH�PRWKHU��DVVHUWLQJ�
that the state’s duty to protect the fetus’s right to life and human dignity exists 
HYHQ�DJDLQVW�LWV�PRWKHU��7KXV��WKH�OHJDO�RUGHU�PXVW�FOHDUO\�H[SUHVV�D�FRQGHPQDWLRQ�
WR� DERUWLRQ� WKDW� FDQ� RQO\� EH� MXVWL¿HG� LQ� VSHFL¿HG� FLUFXPVWDQFHV� �,QGLFDWLRQV��
VWLSXODWHG�E\�WKH�&RXUW�XQGHU�IRXU�FODVVL¿FDWLRQV��PHGLFDO��FULPLQDO��HXJHQLF�DQG�
social.40�3ROLWLFDO�FRQWURYHUV\�FRQWLQXHG�DV�ERWK�VLGHV�RI�WKH�DERUWLRQ�GHEDWH�IRXQG�
this constitutionally mandated construction increasingly unsatisfactory.41 The 
UHXQL¿FDWLRQ�RI�*HUPDQ\�LQ�WKH�HDUO\�����V�SUHVHQWHG�DQ�RSSRUWXQLW\�IRU�FKDQJH�
as the Indication� PRGHO� RI�:HVW� *HUPDQ\� KDG� WR� EH� UHFRQFLOHG� ZLWK� DERUWLRQ�
RQ�GHPDQG�DYDLODEOH�LQ�(DVW�*HUPDQ\��)ROORZLQJ�D�SURWUDFWHG�SHULRG�RI�GHEDWHV�
WKH� XQL¿HG� %XQGHVWDJ� GHFULPLQDOL]HG� �GHFODUHG� µQRW�XQODZIXO¶�� ¿UVW�WULPHVWHU�
DERUWLRQV�IRU�DQ\�UHDVRQ�VXEMHFW�WR�D�FRXQVHOLQJ�UHTXLUHPHQW��D�WKUHH�GD\�ZDLWLQJ�
period and a doctor’s performance of the procedure.42 Once again the Court annulled 
VXEVWDQWLDO�SDUWV�RI�WKLV�XQL¿HG�OHJLVODWLRQ�UHDI¿UPLQJ�LWV�HDUOLHU�UDWLRQDOH�RQ�WKH�
IXQGDPHQWDO�XQODZIXOQHVV�RI�DERUWLRQ�43 +RZHYHU��WDNLQJ�LQWR�DFFRXQW�*HUPDQ\¶V�
SRVW�XQL¿FDWLRQ�UHDOLW\�WKH�&RXUW�DPDOJDPDWHG�LWV�RULJLQDO�SROLF\�IUDPHZRUN�ZLWK�

%��5ROVWRQ�DQG�$��(JJHUW��HGV����Abortion in the New Europe: A Comparative Handbook 
�:HVWSRUW��*UHHQZRRG�3UHVV���������6�/��+HQGHUVRQ�DQG�$�6�-H\GHO��Women and Politics 
in a Global World���nd�HGQ���1HZ�<RUN��2[IRUG�8QLYHUVLW\�3UHVV���������

��� ���%YHUI*(� ���������7UDQVODWHG� LQ�5�(�� -RQDV� DQG� -�'��*RUE\�� µ:HVW�*HUPDQ�
$ERUWLRQ�'HFLVLRQ��$�&RQWUDVW�WR�5RH�9��:DGH¶����John Marshall Journal of Practice and 
Procedure �������������±����

��� '�3�� .RPPHUV�� The Constitutional Jurisprudence of the Federal Republic of 
Germany �'XUKDP��'XNH�8QLYHUVLW\�3UHVV�� ������� �����0�0��)HUUHH��:�$��*DPVRQ�� -��
*HUKDUGV� DQG�'��5XFKW� �HGV����Shaping Abortion Discourse: Democracy and the Public 
Sphere in Germany and the United States��&DPEULGJH��&DPEULGJH�8QLYHUVLW\ 3UHVV���������
��±����0�$��&DVH��µ3HUIHFWLRQLVP�DQG�)XQGDPHQWDOLVP�LQ�WKH�$SSOLFDWLRQ�RI�WKH�*HUPDQ�
$ERUWLRQ� /DZV¶�� LQ� 6�+�� :LOOLDPV� �HG���� Constituting Equality: Gender Equality and 
Comparative Constitutional Law��1HZ�<RUN��&DPEULGJH�8QLYHUVLW\�3UHVV�����������±���

��� 6��:DOWKHU�� µ7KRX�6KDOW�1RW� �%XW�7KRXJK�0D\HVW���$ERUWLRQ� DIWHU� WKH�*HUPDQ�
&RQVWLWXWLRQDO�&RXUW¶V������/DQGPDUN�'HFLVLRQ¶�����German Yearbook of International 
Law �������� ���±����� *�� &]DUQRZVNL�� µ$ERUWLRQ� DV� D� 3ROLWLFDO� &RQÀLFW� LQ� WKH� 8QL¿HG�
*HUPDQ\¶�����Parliamentary Affairs �������������±�����(��0DOHFN�/HZ\�DQG�0�0��)HUUHH��
µ7DONLQJ�DERXW�:RPHQ�DQG�:RPEV��7KH�'LVFRXUVH�RI�$ERUWLRQ�DQG�5HSURGXFWLYH�5LJKWV�
LQ�WKH�*�'�5��'XULQJ�DQG�$IWHU�WKH�:HQGH¶� LQ�6��*DO�DQG�*��.OLJPDQ��HGV����Reproducing 
Gender: Politics, Publics and Everyday Life after Socialism (Princeton: Princeton 
8QLYHUVLW\�3UHVV������������

��� 7H[W�WUDQVODWHG�LQ�5��:LOO��µ*HUPDQ�8QL¿FDWLRQ�DQG�WKH�5HIRUP�LQ�$ERUWLRQ�/DZ¶��
3 Cardozo Women’s Law Journal �����������±�����Q������

��� 7H[W� WUDQVODWHG� LQ�:LOO�� µ*HUPDQ�8QL¿FDWLRQ�DQG�WKH�5HIRUP�LQ�$ERUWLRQ�/DZ¶��
���±�����6��0LFKDORZVNL�DQG�/��:RRGV��German Constitutional Law: The Protection of 
Civil Liberties��$OGHUVKRW��$VKJDWH�������������
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Law, Religion, Constitution394

DGGLWLRQDO�SUHYHQWDWLYH�PHDVXUHV�RI�DVVLVWDQFH�DQG�FRXQVHOLQJ�GHVLJQHG�WR�FUHDWH�
D�µFKLOG�IULHQGO\¶�VRFLHW\�DQG�GLVVXDGH�DERUWLRQV��8SRQ�WKH�&RXUW¶V�VSHFL¿FDWLRQV��
WKH�FXUUHQW�*HUPDQ�ODZ�LQFOXGHV�PHDVXUHV�SURYLGLQJ�¿QDQFLDO�DQG�VRFLDO�VXSSRUW�
WR�SUHJQDQW�ZRPHQ�LQ�HGXFDWLRQ��KRXVLQJ��FKLOGFDUH�DQG�HPSOR\PHQW�44

0LUURULQJ� WKH� *HUPDQ� H[SHULHQFH�� LQ� ����� WKH� ,WDOLDQ� &RQVWLWXWLRQDO� &RXUW�
GHFODUHG� XQFRQVWLWXWLRQDO� WKH� FULPLQDOL]DWLRQ� RI� DOO� DERUWLRQV� H[FHSW� LQ� VWULFW�
necessity.��� &RQFHUQHG� E\� WKH� ULVH� LQ� EDFNVWUHHW�� OLIH�WKUHDWHQLQJ� DERUWLRQV� WKH�
&RXUW�IRXQG�LW�XQVDWLVIDFWRU\�WR�JLYH�DEVROXWH�SULRULW\�WR�WKH�IHWXV¶�FRQVWLWXWLRQDO�
ULJKW�ZLWKRXW�DGHTXDWH�SURWHFWLRQ�WR�WKH�KHDOWK�RI�WKH�ZRPDQ��6SHDNLQJ�WR�D�KHDWHG�
SROLWLFDO�DWPRVSKHUH�LQ�DQ�RYHUZKHOPLQJO\�&DWKROLF�QDWLRQ�WKH�UXOLQJ�FRQWULEXWHG�
WR�WKH�PRELOL]DWLRQ�RI�ERWK�FDPSV��EXW�DW�WKH�VDPH�WLPH�IUDPHG�WKH�GLUHFWLRQ�RI�
WKH�OHJLVODWLYH�GHEDWHV�WRZDUG�UHDFKLQJ�DQ�DFFHSWDEOH�FRPSURPLVH�RYHU�FRQWHVWHG�
YDOXHV����$�FRPSURPLVH�EHWZHHQ�WKH�WZR�KRXVHV�RI�SDUOLDPHQW�ZDV�UHDFKHG�LQ�D�
�����ODZ�ZKLFK�NHSW�DERUWLRQ�D�FULPLQDO�DFW��EXW�HVWDEOLVKHG�FRQGLWLRQV�±�KHDOWK��
HFRQRPLF��VRFLDO��RU� IDPLO\�FLUFXPVWDQFHV�±�XQGHU�ZKLFK� OHJDO�DERUWLRQV� LQ� WKH�
¿UVW����GD\V�RI�SUHJQDQF\�ZHUH�SHUPLWWHG�47�7KLV�HQDFWPHQW�GLG�QRW�HQG�SXEOLF�
FRQWHVWDWLRQV��7KH� KHDWHG� GHEDWH� FXOPLQDWHG�ZLWK� WKH� VLPXOWDQHRXV� UHIHUHQGXP�
LQLWLDWLYHV�LQ�������D�OLEHUDO�RQH�WR�H[SDQG�WKH�ODZ�DQG�D�FRQVHUYDWLYH�RQH�WR�UHYRNH�
LW��%RWK�IDLOHG�WKH�QDWLRQDO�UHIHUHQGXP�DV�GLG�ODWHU�MXGLFLDO�FKDOOHQJHV��LQGLFDWLQJ�D�
JHQHUDO�FRQVHQVXV�RQ�WKH�FRQWRXUV�RI�DERUWLRQ�UHJXODWLRQ�LQ�,WDO\���

��� :DOWKHU��µ7KRX�6KDOW�1RW��%XW�7KRXJK�0D\HVW�¶��VXSUD�QRWH����������0LFKDORZVNL�
DQG�:RRGV��German Constitutional Law��VXSUD�QRWH����������)HUUHH�HW�DO���Shaping Abortion 
Discourse��VXSUD�QRWH����DW�����*�/�1HXPDQ��µ&DVH\�LQ�WKH�0LUURU��$ERUWLRQ��$EXVH�DQG�WKH�
5LJKW�WR�3URWHFWLRQ�LQ�WKH�86$�DQG�*HUPDQ\¶� 43 American Journal of Comparative Law 
�����������±�����&�3��6FKOHJHO��µ/DQGPDUN�LQ�*HUPDQ�$ERUWLRQ�/DZ��7KH�*HUPDQ������
&RPSURPLVH�&RPSDUHG�ZLWK�(QJOLVK�/DZ¶�����International Journal of Law, Policy and 
Family�������������±���

��� &DUPRVLQD� HW� DO�� &RUWH� FRVWLWX]LRQDOH�� 6HQWHQ]D� QR�� ��� RI� ������ WUDQVODWHG� LQ�
0�� &DSSHOOHWWL� DQG�:�� &RKHQ�� Comparative Constitutional Law: Cases and Materials 
�,QGLDQDSROLV��%REEV�0HUULOO���������

��� *OHQGRQ��Abortion and Divorce in Western Law��VXSUD�QRWH���DW�����0��&DOORQL��
µ'HEDWHV�DQG�&RQWURYHUVLHV�RQ�$ERUWLRQ�LQ�,WDO\�¶�LQ�'�0��6WHWVRQ��HG����Abortion Politics, 
Women’s Movements and the Democratic State: A Comparative Study of State Feminism 
�2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV�������������

47 /DZ�QR������RI�������*D]]HWWD�8I¿FLDOH�GHOOD�5HSXEEOLFD�,WDOLDQD��3DUW�,����0D\�
������QR�����������±������7UDQVODWHG�LQ�KWWS���ZZZ�KVSK�KDUYDUG�HGX�SRSXODWLRQ�DERUWLRQ�
,7$/<�DER�KWP�

��� ,��)LJj�7DODPDQFD��µ,WDO\¶��LQ�3��6DFKGHY��HG���International Handbook on Abortion 
�1HZ�<RUN��*UHHQZRRG�3UHVV������������±�����0��1LMVWHQ��Abortion and Constitutional 
Law: A Comparative European-American Study��)ORUHQFH��(XURSHDQ�8QLYHUVLW\�,QVWLWXWH��
������������-��$QGDOO��µ$ERUWLRQ��3ROLWLFV�DQG�*HQGHU�LQ�,WDO\¶�����Parliamentary Affairs 
���������������3��+DQD¿Q��Conceiving Life: Reproductive Politics and the Law in 
Contemporary Italy��$OGHUVKRW��$VKJDWH�����������±���
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Competing Fundamental Values ���

7KH�WXPXOWXRXV�DERUWLRQ�SROLWLFV�HQJXO¿QJ�:HVWHUQ�(XURSH�EHWZHHQ�WKH�ODWH�
����V� DQG� WKH� ODWH� ����V� HQGHG�ZLWK� WKH�%HOJLDQ� UHIRUP� LQ�������$Q� DUUHVW� RI�
D�SK\VLFLDQ�SHUIRUPLQJ�DERUWLRQV� LQ� WKH�HDUO\�����V�PRELOL]HG� LQWHQVH�SROLWLFDO�
FRQWURYHUVLHV�� JHQHUDWLQJ� GR]HQV� RI� OHJLVODWLYH� SURSRVDOV� DQG� D� ORQJ� SROLWLFDO�
VWDOHPDWH� RYHU� UHIRUPLQJ� WKH� FULPLQDOL]DWLRQ� RI� DERUWLRQ�49 The 1990 reform 
FORVHO\�UHVHPEOHG�WKH�)UHQFK�DQG�'XWFK�FRPSURPLVHV��GHFULPLQDOL]LQJ�DERUWLRQ�LQ�
WKH�¿UVW�WULPHVWHU�ZKHQ�WKH�SUHJQDQF\�FDXVHV�D�µVLWXDWLRQ�RI�GLVWUHVV�RU�HPHUJHQF\¶�
IRU� WKH�ZRPDQ��$�FRQVWLWXWLRQDO� FULVLV�ZDV� DYHUWHG�ZKHQ� WKH�&DWKROLF�.LQJ�ZKR�
UHIXVHG�WR�WKHQ�VLJQ�WKH�ODZ�DQG�EULQJ�LW�LQWR�ZDV�GHFODUHG�µXQDEOH�WR�JRYHUQ¶�IRU�D�
day to allow the law to pass.��

7R� VXPPDUL]H�� D� SHULRG� RI� WXUEXOHQW� :HVWHUQ�(XURSHDQ� DERUWLRQ� SROLWLFV�
EHWZHHQ� WKH� ODWH� ����V� DQG� WKH� ODWH� ����V� FRQFOXGHG� ZLWK� WKH� HPHUJHQFH� RI�
UHODWLYHO\� FRKHVLYH� QDWLRQDO� OHJLVODWLYH� FRPSURPLVHV�� 7R� PDLQWDLQ� D� QRUPDWLYH�
GLVDSSURYDO�WRZDUG�WKH�WHUPLQDWLRQ�RI�SUHJQDQFLHV��DERUWLRQ�ZDV�NHSW�FULPLQDO�\HW�
QRW�XQODZIXO�GXULQJ�WKH�¿UVW�VHPHVWHU�ZKHQ�JUDYH�KDUGVKLS�LV�LQYROYHG��DQG�HYHQ�
LQ�ODWHU�ZHHNV�ZKHQ�WKH�ZHOO�EHLQJ�RI�WKH�ZRPDQ�LV�DW�VWDNH��0RUHRYHU��DV�SDUW�RI�
D�YLWDO�FRQFHUQ�IRU�WKH�XQERUQ�OLIH��WHUPLQDWLRQ�RI�SUHJQDQFLHV�LQ�WKHVH�VWDWHV�FDQ�
only take place following mandatory waiting periods and counseling processes 
GHVLJQHG�WR�GLVFRXUDJH�DERUWLRQV�E\�HPSKDVL]LQJ�VRFLDO�DQG�¿QDQFLDO�SRVVLELOLWLHV�
for life with a child. 

A Comparative Outlook on Law’s Role in Abortion Politics

$ERUWLRQ�SROLWLFV�LQ�WKH�8QLWHG�6WDWHV�DQG�:HVWHUQ�(XURSH�VHHPLQJO\�FRQIRUP�WR�WKH�
µJUHDW�GLYLGH¶�ZLWKLQ�Political Liberalism�RYHU�WKH�PDQQHU�LQ�ZKLFK�PXOWLFXOWXUDO�
VRFLHWLHV�RXJKW� WR�EH�RUJDQL]HG����7KH�86�6XSUHPH�&RXUW¶V� FRQVWUXFWLRQ�RI� WKH�
ZRPDQ¶V�ULJKW�WR�FKRRVH�VWHHUHG�DERUWLRQ�SROLWLFV�LQ�WKH�FODVVLFDO�OLEHUDO�GLUHFWLRQ��
entrenching the discourse of fundamental rights as the principal paradigm for the 
$PHULFDQ� GHEDWH��7HUPLQDWLRQ� RI� SUHJQDQFLHV� EHFDPH� D� FRQÀLFW� RYHU�ZRPHQ¶V�
ULJKWV� YHUVXV� WKH� ULJKWV� RI� WKH� XQERUQ�� ,Q� FRQWUDVW�� WKH� (XURSHDQ� GLVFRXUVH�
HPSKDVL]HG�FRPPXQLWDULDQ�GLPHQVLRQV��LQWHUZHDYLQJ�ULJKWV�EDVHG�DUJXPHQWV�ZLWK�

��� 5�� %RODQG�� µ5HFHQW� 'HYHORSPHQWV� LQ� $ERUWLRQ� /DZ� LQ� ,QGXVWULDO� &RXQWULHV��
,QWHUQDWLRQDO�5HYLHZ¶� ���Law, Medicine and Health Care �����������±�����9��&ODH\V��
µ%HOJLXP¶��LQ�%��5ROVWRQ�DQG�$��(JJHUW��HGV����Abortion in the New Europe: A Comparative  
Handbook��:HVWSRUW��*UHHQZRRG�3UHVV�����������±����.��&HOLV��µ7KH�$ERUWLRQ�'HEDWHV�
LQ�%HOJLXP�����±����¶��LQ�'�0��6WHWVRQ��HG����Abortion Politics, Women’s Movements 
and the Democratic State: A Comparative Study  of State Feminism (Oxford: Oxford 
8QLYHUVLW\�3UHVV��������

��� -��2XWVKRRUQ��µ7KH�6WDELOLW\�RI�&RPSURPLVH��$ERUWLRQ�3ROLWLFV�LQ�:HVWHUQ�(XURSH¶��
LQ�0��*LWKHQV�� '�0�� 6WHWVRQ�� '�(��0F%ULGH� �HGV����Abortion Politics: Public Policy in 
Cross-Cultural Perspectives��/RQGRQ��5RXWOHGJH������������������

��� &��7D\ORU��µ&URVV�3XUSRVHV��7KH�/LEHUDO�&RPPXQLWDULDQ�'HEDWH¶, LQ�1�/��5RVHQEOXP�
�HG����Liberalism and the Moral Life��&DPEULGJH��+DUYDUG�8QLYHUVLW\�3UHVV��������
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Law, Religion, Constitution���

HFRQRPLF�SROLFLHV��VRFLDO�FRQFHUQV�RYHU�IDPLO\�ZHOIDUH�DQG�SROLWLFDO�REMHFWLYHV�IRU�
the society as a whole. Accordingly analysts not only employed this philosophical 
SULVP� WR� H[SODLQ� WKH�GLYHUJLQJ� DERUWLRQ�SROLWLFV� DFURVV� WKH�$WODQWLF�� EXW� DOVR� WR�
FULWLTXH�WKH�OHJDO�DUUDQJHPHQWV�LQ�HDFK�RI�WKH�ORFDWLRQV��'LVDSSURYDO�RI�WKH������
6XSUHPH�&RXUW�UXOLQJ�KLJKOLJKWHG�LWV�QHJOHFW�RI�FROOHFWLYH�WHQHWV����,Q�FRPSDULVRQ��
HFKRLQJ�WKH�OLEHUDO�FRQVWLWXWLRQDO�MXVWL¿FDWLRQ�IRU�WKH�QHHG�WR�JXDUDQWHH�LQGLYLGXDO�
ULJKWV�DJDLQVW�PDMRULW\¶V�SUHMXGLFHV��(XURSHDQ�OHJDO�GHYHORSPHQWV�ZHUH�FULWLFL]HG�
DV�LQDGHTXDWH�LQ�SURWHFWLQJ�WKH�ULJKWV�RI�ZRPHQ���

<HW�� WKH�JHQHUDO� FOLPDWH�RI� DERUWLRQ� FRQÀLFWV� IROORZLQJ� WKH� OLEHUDOL]DWLRQ�RI�
DERUWLRQ� ODZV� KDV� EHHQ� VWULNLQJO\� GLIIHUHQW� LQ� WKH� WZR� JHRJUDSKLFDO� ORFDWLRQV��
$ERUWLRQ� GHEDWHV� LQ� WKH� 86$� KDYH� FRQVLVWHQWO\� WDNHQ� D� PRUDOLW\�EDVHG� DQG�
KLJKO\�SXEOLF�FRQIURQWDWLRQDO�SDWK��ZLWK�WKH�FRPSHWLQJ�FDPSV�XWLOL]LQJ�WKH�OHJDO�
SURFHVV� LGHRORJLFDOO\�� $WWHPSWV� WR� UHIDVKLRQ�� PDQHXYHU� DQG� FLUFXPYHQW� OHJDO�
DUUDQJHPHQWV� RQ� DERUWLRQ� UHPDLQ� DFWLYH� FRPSRQHQWV� RI� WKH�$PHULFDQ� SROLWLFDO�
GHEDWH�VLQFH�WKH�HDUO\�����V��&RQWUDVWLQJ�WKH�$PHULFDQ�GHEDWH��WKH�PHHWLQJ�RI�ODZ�
DQG�SROLWLFV�LQ�:HVWHUQ�(XURSH�HYROYHG�DV�D�SURWUDFWHG�VHDUFK�IRU�VRFLDO�DFFRUG��
3URPSWHG� E\� YDU\LQJ� VRFLR�SROLWLFDO� FKDOOHQJHV��:HVWHUQ� (XURSHDQ� OHJLVODWXUHV�
DQG� FRQVWLWXWLRQDO� FRXUWV� QHJRWLDWHG�RYHU� D� ORQJ�SHULRG�RI� WLPH� DQG� DPLG�JUHDW�
SXEOLF�FRQWURYHUV\�XQHDV\�FRPSURPLVHV��'HVSLWH�WKHVH�WUDQVLWLRQDO�KDUGVKLSV��WKH�
:HVWHUQ� (XURSHDQ� FRPSURPLVHV� KDYH� VKRZQ� GHFDGHV�ORQJ� GXUDELOLW\� DQG� ORZ�
OHYHOV�RI�SROLWLFDO�FRQWURYHUV\�FRPSDUHG�WR�WKDW�RI�WKH�86$���

2QH�FDQ�DUJXH� WKDW� WKH�$PHULFDQ�SROLW\�KDV�EHHQ�VXVFHSWLEOH� WR�FRQWHQWLRXV�
constitutional politics more than Western Europe for two main reasons:����L��%\�
GH¿QLWLRQ��WKH�$PHULFDQ�VHSDUDWLRQ�RI�SRZHUV�GRFWULQH�LQGXFHV�WKH�SRWHQWLDO�IRU�
FRPSHWLQJ�DFWLRQV�EHWZHHQ�WKH�VWDWH�DQG�WKH�IHGHUDO�OHYHO��0RUHRYHU��LWV�MXGLFLDOL]HG�
SROLWLFV�HSLWRPL]HG�E\�Roe�W\SH�UXOLQJV��UHLQIRUFHV�WKH�SHUFHSWLRQ�DPRQJ�SROLWLFDO�
actors that courts can entrench their moral preferences when the political system 
ZLOO� QRW�� �LL�� 7KH�$PHULFDQ� SXEOLF� LV� RYHUDOO�PRUH� UHOLJLRXV� WKDQ� LWV� (XURSHDQ�
FRXQWHUSDUW��PDNLQJ�PRUDOLW\�EDVHG�GHEDWHV�OLNH�DERUWLRQ�PRUH�FRQWHQWLRXV�

1RQHWKHOHVV��WKH�VXUYH\HG�GDWD�VXEVWDQWLDOO\�ZHDNHQV�WKHVH�WZR�DVVXPSWLRQV��
7KH�SUHPLVH�WKDW�FRPSHWLQJ�OHJDO�DUHQDV�SURYRNH�VWUXFWXUDO�YXOQHUDELOLW\�WRZDUG�
D�WXJ�RI�ZDU�G\QDPLFV�LV�FRXQWHUHG�E\�WKH�%ULWLVK�H[SHULHQFH��ZKHUH�FRXUWV�KDYH�

��� *��&DODEUHVL�� Ideals, Beliefs, Attitudes and the Law: Private Perspectives on a 
Public Law Problem��6\UDFXVH��6\UDFXVH�8QLYHUVLW\�3UHVV���������*OHQGRQ��Abortion and 
Divorce in Western Law��VXSUD�QRWH���

��� 7ULEH��Abortion: The Clash of Absolutes,�VXSUD�QRWH����6��6KHOGRQ��Beyond Control: 
Medical Power and Abortion Law� �&KLFDJR��3OXWR�3UHVV���������)UDQFRPH��Abortion in 
the USA and the UK��VXSUD�QRWH����DW�����+DQD¿Q��Conceiving Life��VXSUD�QRWH�����-��1��
(UGPDQQ��µ0RUDO�$XWKRULW\�LQ�(QJOLVK�DQG�0H[LFDQ�$ERUWLRQ�/DZ¶��LQ�6�+��:LOOLDPV��HG����
Constituting Equality: Gender Equality and Comparative Constitutional Law (New York: 
&DPEULGJH�8QLYHUVLW\�3UHVV��������

��� 2XWVKRRUQ��µ7KH�6WDELOLW\�RI�&RPSURPLVH��$ERUWLRQ�3ROLWLFV�LQ�:HVWHUQ�(XURSH¶��
VXSUD�QRWH����DW�����

��� )UDQFRPH��Abortion in the USA and the UK��VXSUD�QRWH����DW�����
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Competing Fundamental Values 397

VKRZQ�XQZDYHULQJ�ZLOO�WR�NHHS�WKH�µPHGLFDOL]HG¶�VWDWXWRU\�PRGHO�UHJDUGOHVV�RI�DQ�
LQVWLWXWLRQDO�FDSDELOLW\�WR�RYHUULGH�WKHP��(YHQ�DIWHU�%ULWDLQ�MRLQHG�WKH�LQWHUQDWLRQDO�
WUHQG� RI� FRQVWLWXWLRQDO� SROLWLFV� E\� HQDFWLQJ� WKH� +XPDQ� 5LJKWV�$FW� ������� the 
FRXUW� FRQWLQXHG� WR� UHMHFW� D�PRYH� LQ� WKH�GLUHFWLRQ� ULJKWV�EDVHG� MXULVSUXGHQFH�RQ�
WKH�LVVXH�RI�DERUWLRQ��&RQWHPSRUDU\�REVHUYHUV�RI�%ULWLVK�SROLWLFV�µQRWH�ZLWK�UHOLHI�
WKDW�DERUWLRQ�LQ�%ULWDLQ�JHQHUDWHV�OHVV�FRQÀLFW�DQG�FRQWURYHUV\�WKDQ�LQ�WKH�8QLWHG�
6WDWHV�¶���1RWZLWKVWDQGLQJ�LQVWLWXWLRQDO�GLIIHUHQFHV�EHWZHHQ�WKH�$PHULFDQ�DQG�WKH�
(XURSHDQ�FRQVWLWXWLRQDO�UHYLHZ�SURFHVVHV����WKH�H[SHULHQFHV�RI�)UDQFH��*HUPDQ\�
DQG� ,WDO\� EUHHG� DGGLWLRQDO� GRXEWV� IRU� WKH� LQHYLWDELOLW\� D� WXJ�RI�ZDU� G\QDPLFV�
EHWZHHQ�WKH�GLIIHUHQW�EUDQFKHV�RI�JRYHUQPHQW��7KH�LQYROYHPHQW�RI�WKH�(XURSHDQ�
FRQVWLWXWLRQDO�FRXUWV�LQ�DERUWLRQ�FRQWURYHUVLHV�KDV�SURYHQ�SLYRWDO�LQ�WKH�HPHUJHQFH�
RI� ORQJ�ODVWLQJ� DQG� GXUDEOH� FRPSURPLVHV�� ,Q� WKH� )UHQFK� FRQWH[W� WKH� UHIHUUDO� WR�
the Conseil Constitutionnel� OHJLWLPL]HG� WKH� DERUWLRQ� OHJLVODWLYH� FRPSURPLVH��
,Q�*HUPDQ\�� FRQVWLWXWLRQDO� YHWRHV� RQ� OHJLVODWLYH� UHIRUPV�ZHUH� DFFRPSDQLHG� E\�
HODERUDWH�IUDPHZRUNV�JXLGLQJ�WKH�IXWXUH�OHJLVODWLYH�SURFHVV��)LQDOO\��E\�UHTXLULQJ�
WKH�OHJLVODWXUH�WR�HTXDOO\�EDODQFH�FRPSHWLQJ�ULJKWV��WKH�,WDOLDQ�FRQVWLWXWLRQDO�FRXUW�
HIIHFWLYHO\�FRPSHOOHG�D�FRPSURPLVH�DV�WKH�XOWLPDWH�OHJLVODWLYH�RXWFRPH�

([SODLQLQJ� WKH� GLIIHUHQFH� EHWZHHQ� SUHVHQW�GD\� :HVWHUQ� (XURSHDQ� DQG�
$PHULFDQ�DERUWLRQ�SROLWLFV�E\�ZD\�RI�VHFXODUL]DWLRQ�SURFHVV�DSSHDUV�LQVXI¿FLHQW�
DV� ZHOO�� $VLGH� IURP� WKH� VRFLRORJLFDO� GHEDWHV� RYHU� (XURSH¶V� SURFHVVHV� RI�
VHFXODUL]DWLRQ���� WKH� GDWD� VXJJHVWV� WKDW� VHFXODUL]DWLRQ� ZDV� RQH� RI� PDQ\� VRFLDO�
GHYHORSPHQWV�SURPSWLQJ�OHJDO�UHIRUPV�LQ�(XURSHDQ�VWDWHV��3UHVVLQJ�VRFLDO�QHHGV��
LQFOXGLQJ�FODQGHVWLQH�GDQJHURXV�DERUWLRQV��GZLQGOLQJ�SRSXODWLRQ��WKH�WKDOLGRPLGH�
SUREOHP��VSHFL¿F�KLVWRULFDO�GHYHORSPHQWV�VXFK�DV�WKH�XQL¿FDWLRQ�RI�*HUPDQ\�DQG�
VR�IRUWK��DOO�DFWHG�DV�HQJLQHV�RI�UHIRUP�LQ�WKH�UHFRQVLGHUDWLRQ�RI�WKH�FULPLQDOL]DWLRQ�
RI�DERUWLRQ��0RUHRYHU��LQ�HYHU\�H[DPSOH�H[DPLQHG�DERYH�UHIRUP�SURFHVVHV�PHW�
¿HUFH� DQWL�DERUWLRQ� RSSRVLWLRQ�� OHDGLQJ� WR� SURWUDFWHG� GHEDWHV� WKDW� VWUHWFKHG� WKH�
OLEHUDOL]DWLRQ�SURFHVV�RYHU�PDQ\�\HDUV�

Comparing existing legal rules on either side of the Atlantic suggests a 
SURFHVV�RI�FRQYHUVLRQ��7KH������ MXGLFLDO�SURPXOJDWLRQ�RI�D�FRQVWLWXWLRQDO� ULJKW�
WR�DERUWLRQ�KDV�EHHQ�JUDGXDOO\�VXSSOHPHQWHG�E\� OHJLVODWLYH�DQG� MXGLFLDO�DFWLRQV�
PRGLI\LQJ� WKH� VFRSH�RI� WKLV� ULJKW� DQG� WKH�HDVH� LQ�ZKLFK�DERUWLRQV� DUH�REWDLQHG�

��� ,QFRUSRUDWLQJ�WKH������(XURSHDQ�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�+XPDQ�5LJKWV�
and Fundamental Freedoms into English Law.  

��� (UGPDQQ��µ0RUDO�$XWKRULW\�LQ�(QJOLVK�DQG�0H[LFDQ�$ERUWLRQ�/DZ¶��VXSUD�QRWH����
DW������-�.��0DVRQ��The Troubled Pregnancy: Legal Wrongs and Rights in Reproduction 
�&DPEULGJH��&DPEULGJH�8QLYHUVLW\�3UHVV������������

��� $��6WRQH�6ZHHW�� µ:K\�(XURSH�5HMHFWHG�$PHULFDQ�-XGLFLDO�5HYLHZ��DQG�:K\� LW�
0D\�1RW�0DWWHU¶����� Michigan Law Review ������������±�����

��� 5��6WDUN��µ6HFXODUL]DWLRQ�5�,�3�¶�����Sociology of Religion �������������±�����-��
&DVDQRYD��Public Religions in the Modern World��&KLFDJR��8QLYHUVLW\�RI�&KLFDJR�3UHVV��
������� *��'DYLH��Religion in Modern Britain Since 1945: Believing without Belonging 
�2[IRUG��%ODFNZHOO��������� 
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Law, Religion, Constitution���

LQ� WKH� 86$���� ,Q� FRPSDULVRQ�� :HVWHUQ� (XURSHDQ� OHJLVODWLRQ�� ZKLFK� NHSW� D�
VWHUQ� UKHWRULF�RI� FULPLQDOL]DWLRQ� LQ� LWV� ODZV�HIIHFWLYHO\�PDGH� WKH� WHUPLQDWLRQ�RI�
XQZDQWHG�SUHJQDQFLHV�UDWKHU�DFFHVVLEOH�DV�ZHOO�DV�VWDWH�IXQGHG��<HW��LQ�OLQH�ZLWK�
WKH�K\SRWKHVLV� RQ� WKH�GLYHUJLQJ� VRFLDO� UROH�RI� ODZ�� WKH� OHJDO�PRGHOV� LQ� HDFK�RI�
the locations differ in the length of mandatory waiting periods and consultation 
SURFHVVHV��,Q�:HVWHUQ�(XURSH��WKH�VRFLDO�JRDO�RI�GLVVXDGLQJ�DERUWLRQV�JHQHUDWHG�
ORQJHU� ZDLWLQJ� SHULRGV� SULRU� WR� WKH� SHUIRUPDQFH� RI� DERUWLRQV� FRPSDUHG� WR� WKH�
86$��0RUHRYHU��WKH�(XURSHDQ�FRQVXOWDWLRQ�SURFHVVHV�SODFHG�LWV�SULPDU\�HPSKDVLV�
RQ�WKH�SRVVLELOLWLHV�RI�OLIH�ZLWK�D�FKLOG��ZKHUHDV�WKH�$PHULFDQ�OHJDO�DUUDQJHPHQWV�
KDYH�FXVWRPDULO\�LQFOXGHG�HODERUDWH�UHTXLUHPHQWV�RQ�LQIRUPLQJ�WKH�ZRPDQ�DERXW�
SK\VLFDO� DQG� HPRWLRQDO� ULVNV� DVVRFLDWHG�ZLWK� DERUWLRQ� DQG�GLVFORVLQJ� WKH� IHWXV¶�
gestational characteristics.��

$WWHQWLRQ�LV�QRZ�WXUQHG�WR�DVVHVVLQJ�WKH�UHDOL]DWLRQ�RI�ODZ¶V�JRDO�LQ�HDFK�RI�WKH�
GHEDWHV�� QDPHO\� ODZ¶V� DFWXDO� HIIHFW� RQ�� �L�� VRFLDO� FKDQJH� DQG� �LL�� LWV� FRQWULEXWLRQ�
WR�WKH�UHVROXWLRQ�RI�WKH�VRFLR�FXOWXUDO�FRQÀLFW��3XEOLF�RSLQLRQ�SROOV�LQ�WKH�86$�RQ�
WKH�TXHVWLRQ�RI�DERUWLRQ�UHYHDO�UHPDUNDEO\�VWDEOH�YLHZV��ZLWK�D�PLQRULW\�IDYRULQJ�
XQUHVWULFWHG� DERUWLRQV�� D� PLQRULW\� RSSRVLQJ� DERUWLRQ� DOWRJHWKHU�� DQG� WKH� PHGLDQ�
SRVLWLRQ�DJUHHLQJ�WKDW�DERUWLRQ�QHHGV�WR�EH�DYDLODEOH�µEXW�WKDW�ZRPHQ�VKRXOG�EH�DEOH�
WR�REWDLQ�WKH�SURFHGXUH�only for good reasons.’���<HW��WKH�GH¿QLWLRQ�RI�µJRRG�UHDVRQV¶�
LV�VWLOO�VXEMHFW�WR�FRQWLQXDO�DOWHUDWLRQV�VKDSHG�E\�VKLIWV�LQ�SROLWLFDO�SRZHU����%HVWRZLQJ�
FRQVWLWXWLRQDO� VWDWXV� WR�ZRPHQ¶V�FKRLFH� VKRXOG�KDYH� LQ�SULQFLSOH� WUDQVIRUPHG� WKH�
H[WHQW�RI�SURWHFWLRQ�IRU�ZRPHQ�VHHNLQJ�DERUWLRQ��QHYHUWKHOHVV�REVHUYHUV�QRWH�WKDW�
DFFHVV� WR� DERUWLRQ� LQ� WKH�86$� UHPDLQV� HIIHFWLYHO\� OLPLWHG����7KXV��ZLWK� WKH� SUR�
FKRLFH�SUR�OLIH�GLFKRWRP\�EHFRPLQJ�WKH�GRPLQDQW�SULVP�RI�WKH�$PHULFDQ�FRQÀLFW��
EURDGHU�SROLWLFDO�FRPSURPLVHV�ZHUH�HIIHFWLYHO\�VKHOYHG��� The recent stream of pro-
OLIH�OHJLVODWLRQ�LQ�5HSXEOLFDQ�GRPLQDWHG�VWDWHV�HQFRXQWHULQJ�LPPHGLDWH�SUR�FKRLFH�

��� 0�$�� *UDEHU�� Rethinking Abortion: Equal Choice, the Constitution and 
Reproductive Politics��3ULQFHWRQ��3ULQFHWRQ�8QLYHUVLW\�3UHVV��������

��� *OHQGRQ��Abortion and Divorce in Western Law, supra note 4 at 20.
��� %DONLQ��What Roe v. Wade Should Have Said��VXSUD�QRWH����DW����7�*��-HOHQ�DQG�

&��:LOFR[��µ&DXVHV�DQG�&RQVHTXHQFHV�RI�3XEOLF�$WWLWXGHV�WRZDUG�$ERUWLRQ��$�5HYLHZ�DQG�
5HVHDUFK�$JHQGD¶�����Political Research Quarterly ���������������0F%ULGH��Abortion in 
the United States��VXSUD�QRWH���DW����±����

��� .�/��6FKHSSHOH��µ&RQVWLWXWLRQDOL]LQJ�$ERUWLRQ¶��LQ�0��*LWKHQV�DQG�'�0��6WHWVRQ�
�HGV���� Abortion Politics: Public Policy in Cross-Cultural Perspective (New York: 
5RXWOHGJH�����������±���

��� *UDEHU�� Rethinking Abortion�� VXSUD� QRWH� ��� DW� ����� 5�� 6ROLQJHU�� Pregnancy 
and Power: A Short History of Reproductive Politics in America (New York: New York 
8QLYHUVLW\�3UHVV���������-��1RYNRY��µ/DZ�DQG�3ROLWLFDO�,GHRORJLHV¶� LQ�.�(��:KLWWLQJWRQ��
5�'�� .HOHPHQ� DQG� *�$�� &DOGHLUD� �HGV���� The Oxford Handbook on Law and Politics 
�2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV� �����������

��� 0��'HÀHP��µ7KH�%RXQGDULHV�RI�$ERUWLRQ�/DZ��6\VWHPV�7KHRU\�IURP�3DUVRQV�WR�
/XKPDQQ�DQG�+DEHUPDV¶�����Social Forces �������������±����
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Competing Fundamental Values 399

FKDOOHQJHV� LQ� FRXUWV� KDYH�EHHQ� WKH� ODWHVW� LQFDUQDWLRQ�RI� WKH�SHUSHWXDO� EDWWOH� RYHU�
DFFHVVLELOLW\�WR�DERUWLRQ�ZLWK�PL[HG�YLFWRULHV��RU�GHIHDWV��RQ�HLWKHU�VLGH��

,Q� FRPSDULVRQ�� NHHSLQJ� DERUWLRQ� DV� D� FULPLQDO� DFW� LQ� WKH�:HVWHUQ�(XURSHDQ�
V\VWHPV� VKRXOG� KDYH� LQ� SULQFLSOH�ZRUNHG� DJDLQVW� WKH� HQWUHQFKPHQW� RI� DERUWLRQ�
ULJKWV�� 2EVHUYHUV� HYHQ� VXJJHVWHG� WKDW� WKH� (XURSHDQ� OHJDO� FRPSURPLVHV� RI�
FRGLI\LQJ� SUR�OLIH� UKHWRULF� ZLWK� SUR�FKRLFH� SROLF\� ZHUH� µHPSW\� FRPSURPLVHV�¶�
LI�QRW� µK\SRFULV\¶� WKDW� µFDQ� WDNH�DQ�XQDFFHSWDEO\�KLJK� WROO�RQ�FRQ¿GHQFH� LQ� WKH�
rule of law and the integrity of the legal system as a whole’.���1RQHWKHOHVV�� WKH�
DYDLODELOLW\�RI�DERUWLRQ�LQ�(XURSH�KDV�SURYHG�VLJQL¿FDQWO\�KLJKHU�WKDQ�LQ�WKH�86$��
$FFRUGLQJ�WR�D�UHFHQW�H[DPLQDWLRQ�µ:HVWHUQ�(XURSH�KDV�KDG�D�TXLWH�VWDEOH�DERUWLRQ�
HQYLURQPHQW��,Q�FRQWUDVW�WR�WKH�VLWXDWLRQ�LQ�WKH�86$��DFFHVV�WR�DERUWLRQ�SURYLGLQJ�
IDFLOLWLHV�«�LV�VXEVWDQWLDOO\�HDVLHU�«�>DQG@�IUHH�IURP�WKH�H[WUHPHV�RI�YLROHQFH�DQG�
FRQWURYHUV\�WKDW�KDYH�FKDUDFWHUL]HG�DERUWLRQ�FDUH�LQ�WKH�86$�¶��

0RUHRYHU�� WKH� IUHTXHQF\� LQ� ZKLFK� 86� FRXUWV� DQG� OHJLVODWXUHV� KDYH� EHHQ�
RFFXSLHG�ZLWK�DERUWLRQ�LVVXHV�KDV�EHHQ�XQSDUDOOHOHG�DQ\ZKHUH�LQ�:HVWHUQ�(XURSH��
,W� KDV� EHHQ� VXJJHVWHG� WKDW� WHQVLRQV�ZLWKLQ� FRQVWLWXWLRQDO� V\VWHPV� DQG� EDFNODVK�
G\QDPLFV�EHWZHHQ�FRXUWV�DQG� OHJLVODWXUHV�DUH�QRW�QHFHVVDULO\�QHJDWLYH�DQG�PD\�
HYHQ�SURYH�DV�DQ�HIIHFWLYH�SROLWLFDO�PHWKRG�LQ�UHVSRQGLQJ�WR�PRUDO�FRQWURYHUVLHV��� 
<HW�� WKH� µPHGLFDOL]HG¶� PRGHO� RI� %ULWDLQ�� WKH� µGLVWUHVV¶� IRUPXOD� RI� )UDQFH�� WKH�
1HWKHUODQGV�DQG�%HOJLXP��DQG�WKH�FRXUW�SUHVFULEHG�FRPSURPLVHV�RI�*HUPDQ\�DQG�
,WDO\��DOO�VHHPHG�WR�KDYH�ZRUNHG�VXEVWDQWLDOO\�ZHOO�QRW�RQO\�LQ�FKDQQHOLQJ�SROLWLFDO�
FRQWURYHUVLHV�RYHU�DERUWLRQ�EXW�LQ�GHSROLWLFL]LQJ�WKHP�DV�ZHOO��0RUHRYHU��ZKLOH�WKH�
$PHULFDQ�ODZ�RQ�DERUWLRQ�FRQWLQXHV�WR�EH�SDVVLRQDWHO\�GHEDWHG�LQ�IHGHUDO�DQG�VWDWH�
OHJLVODWLYH� VHVVLRQV�� MXGLFLDO�SURFHHGLQJV�RU� LQ�H[HFXWLYH�SROLFLHV�� WKH�(XURSHDQ�
OHJDO�DUUDQJHPHQWV�KDYH�UHPDLQHG�XQVKDNDEOH�RYHU�GHFDGHV�

Conclusion

0RUDO�FRQWURYHUVLHV�RYHU�DERUWLRQ�DUH�VHHPLQJO\�SHUSHWXDO��7KH�KLVWRU\�RI�DERUWLRQ�
UHIRUP� LQ� WKH� 86$� DQG�:HVWHUQ� (XURSH� VXJJHVWV� WKDW� ZRPHQ� ZLWK� XQZDQWHG�
SUHJQDQFLHV� UHVRUWHG� WR� DERUWLRQV� UHJDUGOHVV�RI� WKH� OHJDOLW\�RI� WKH�SURFHGXUH�RU�
LWV�KHDOWK�ULVNV��)RU�SHRSOH�ZKR�DUH�FRQYLQFHG�WKDW�OLIH�EHJLQV�DW�FRQFHSWLRQ��WKH�
WKRXJKW�RI�YROXQWDULO\�HQGLQJ�SUHQDWDO�OLIH�UHPDLQV�LQFRPSUHKHQVLEOH�UHJDUGOHVV�RI�
GHFDGHV�ORQJ�SUR�FKRLFH�DGYRFDF\��+HQFH��UHVROYLQJ�WKH�TXHVWLRQ�RI�DERUWLRQ�RQ�D�
PRUDO�EDVLV�LV�SUHVXPDEO\�KRSHOHVV�

��� 7ULEH�� Abortion: The Clash of Absolutes�� VXSUD� QRWH� �DW� ��±���� 6FKHSSHOH��
µ&RQVWLWXWLRQDOL]LQJ�$ERUWLRQ¶��VXSUD�QRWH����DW���±���

��� &�� -RIIH�� µ$ERUWLRQ� DQG� 0HGLFLQH�� $� 6RFLRSROLWLFDO� +LVWRU\¶ LQ� 0�� 3DXO�� 6��
/LFKWHQEHUJ�� /�� %RUJDWWD�� 3�*�� 6WXEEOH¿HOG� DQG� 0�'�� &UHLQLQ� �HGV���� Management of 
Unintended and Abnormal Pregnancy��&KLFKHVWHU��:LOH\�%ODFNZHOO�����������

��� 5��3RVW�DQG�5��6LHJHO��µ5RH�5DJH��'HPRFUDWLF�&RQVWLWXWLRQDOLVP�DQG�%DFNODVK¶��
42 Harvard Civil Rights-Civil Liberties Law Review������������±����
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Law, Religion, Constitution400

7KH�JOREDO� WUHQG�RI�FRQVWLWXWLRQDOLVP�VZD\HG�VFKRODUO\�GHOLEHUDWLRQV� WRZDUG�
GLVFHUQLQJ� WKH� UHODWLRQVKLS� EHWZHHQ� ODZ� DQG� VRFLDO� FKDQJH���� <HW�� WKLV� VWXG\�
KLJKOLJKWHG�WKH�OLPLWDWLRQ�RI�WKLV�TXHVW�LQ�WKH�FRQWH[W�RI�DERUWLRQ�FRPSDUHG�WR�WKH�
SROLWLFDO�SRWHQWLDO�RI�VZLQJLQJ� WKH�DFDGHPLF�SHQGXOXP�WRZDUG� ODZ¶V� LQWHJUDWLYH�
VRFLDO�IXQFWLRQ��0RUDOLW\�EDVHG�VRFLR�FXOWXUDO�FRQWURYHUVLHV�XQGHUOLQH�WKH�SROLWLFDO�
nature of the legal process.70�$ERUWLRQ�SROLWLFV�LQ�WKH�86$�GHPRQVWUDWHG�WKDW�PRUDO�
SUHIHUHQFHV�WUDQVODWHG�LQWR�ODZ�UHPDLQ�VXVFHSWLEOH�WR�VKLIWV�LQ�WKH�GLVWULEXWLRQ�RI�
SROLWLFDO�SRZHU��+RZHYHU��XWLOL]LQJ�ODZ�ZLWK�WKH�JRDO�RI�JHQHUDWLQJ�FRPSURPLVHV�
VHHPV�WR�RIIHU�JUHDWHU�SURPLVH�IRU�SHUSHWXDO�VRFLR�FXOWXUDO�FRQÀLFWV��7KH�:HVWHUQ�
(XURSHDQ�H[DPSOHV�GHPRQVWUDWHG�WKDW�LQWHJUDWLYH�OHJDO�VROXWLRQV�RIIHU�PRUH�WKDQ�
WHPSRUDU\�UHVROXWLRQ�WR�PRUDO�FRQÀLFWV�HYHQ�LI� WKHLU�VFRSH�RI�SURWHFWLRQ�IRU� WKH�
FRPSHWLQJ�ULJKWV�DW�VWDNH��FKRLFH�Y��OLIH��UHPDLQV�LGHRORJLFDOO\�LQVXI¿FLHQW�

$Q�DUJXPHQW�FDQ�EH�PDGH�WKDW�WKH�$PHULFDQ�OHJDO�SURFHVV�KDV�EHHQ�HIIHFWLYHO\�
IXQFWLRQLQJ�DV�D�FRQÀLFW�GHIXVLQJ�PHFKDQLVP��LQ�SURYLGLQJ�RUGHUO\�OHJDO�SURFHGXUHV�
WR�FKDQQHO�SHUSHWXDO�SDUWLVDQ�FRQWURYHUVLHV�RYHU�DERUWLRQ�71�<HW��WKHVH�GHEDWHV�DOVR�
VHHPHG� WR� KDYH� IXHOHG� VRFLDO� SRODUL]DWLRQ�� DFULPRQLRXV� FRQVWLWXWLRQDO� FRQÀLFWV��
D� FXOWXUH� RI� HYDVLRQ� WRZDUG� MXGLFLDO� HGLFWV� DQG� SHULRGLF� YLROHQW� GLVUXSWLRQV��
$VVHVVLQJ�WKHVH�RQJRLQJ�FRQWURYHUVLHV�FRPSDUDWLYHO\�UHYHDOHG�WKDW�HQGXULQJ�86�
GHEDWHV� RYHU� DERUWLRQ� ULJKWV� GXULQJ� GLIIHUHQW� WULPHVWHUV�� SDUHQWDO� LQYROYHPHQW��
ZDLWLQJ�SHULRGV��FRQVXOWDWLRQV��SXEOLF�IXQGLQJ�DQG�VR�IRUWK��KDYH�EHHQ�GHFDGHV�ROG�
VHWWOHG�ODZ�LQ�:HVWHUQ�(XURSHDQ�QDWLRQV��0RUHRYHU��(XURSHDQ�OHJDO�DUUDQJHPHQWV�
UHVXOWHG� LQ� SUR�FKRLFHUV� VHFXULQJ� VWDWH� IXQGLQJ� IRU� DERUWLRQ� SURFHGXUHV� DV� SUR�
OLIHUV�DFKLHYHG�GLIIHUHQW�IRUPV�RI�VWDWH�DVVLVWDQFH�WR�HDVH�PRWKHUKRRG�

6WUXFWXUDO�FKDUDFWHULVWLFV�VSHFL¿F�WR�:HVWHUQ�(XURSHDQ�FRQVWLWXWLRQDO�V\VWHPV�
KDYH�EHHQ� LQVWUXPHQWDO� LQ� UHDOL]LQJ� FRQVHQVXDO� DUUDQJHPHQWV� DQG� FRPSURPLVHV�
RYHU� DERUWLRQ� DV� GHPRQVWUDWHG� E\� WKH� GHYHORSPHQWV� LQ� *HUPDQ\�� )UDQFH� DQG�
,WDO\�72� *LYHQ� WKH� GLYHUJHQFH� LQ� FRQVWLWXWLRQDO� UHYLHZ� SURFHVVHV� LQ� HDFK� RI� WKH�

��� 2�� /LYLDWDQ�� µThe Impact of Alternative Constitutional Regimes on Religious 
Freedom in Canada and England’, 32 Boston College International and Comparative Law 
Review ������������±����2��/LYLDWDQ��µ-XGLFLDO�$FWLYLVP�DQG�5HOLJLRQ�%DVHG�7HQVLRQV�LQ�
,QGLD� DQG� ,VUDHO¶�� ���Arizona Journal of International and Comparative Law �� ��������
���±����

��� 2��/LYLDWDQ��µ)DLWK�LQ�WKH�/DZ��7KH�5ROH�RI�/HJDO�$UUDQJHPHQWV�LQ�5HOLJLRQ�%DVHG�
&RQÀLFWV� ,QYROYLQJ�0LQRULWLHV¶�� ���Boston College International and Comparative Law 
Review�������������±����

71 -��)HUHMRKQ�DQG�3��3DVTXLQR��µ&RQVWLWXWLRQDO�$GMXGLFDWLRQ��/HVVRQV�IURP�(XURSH¶��
���Texas Law Review��������������

��� 2Q� WKHVH� SURFHVV� VHH��$�� 6WRQH� 6ZHHW��Governing with Judges: Constitutional 
Politics in Europe��2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV���������$��6WRQH�6ZHHW��µ7KH�3ROLWLFV�
RI�&RQVWLWXWLRQDO�5HYLHZ�LQ�)UDQFH�DQG�(XURSH¶� International Journal of Constitutional 
Law �� �������� ��±����*��1ROWH� �HG����European and US Constitutionalism� �&DPEULGJH��
&DPEULGJH�8QLYHUVLW\�3UHVV��������
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Competing Fundamental Values 401

ORFDWLRQV��FRQVWLWXWLRQDO�WUDQVIHU�LV�RIWHQ�LPSRVVLEOH�DQG�IUHTXHQWO\�XQGHVLUDEOH�73 
<HW�� WKH� (XURSHDQ� PRGHOV� UHPDLQ� LQVWUXFWLYH� LQ� KLJKOLJKWLQJ� WKH� DEVHQFH� RI� D�
systematic search within American legal proceedings of a shared approach as 
WR�ZKDW� LV� FRQVWLWXWLRQDOO\� IHDVLEOH� LQ� WKH� FRQWH[W� RI� DERUWLRQ�� (YHQ� DV� SDUW� RI�
two-sided disputes American courts are still engaged in the creation of general 
UXOHV��SURYLGLQJ�WKHP�ZLWK�DQ�RSSRUWXQLW\�WR�SUHVFULEH�VXEVWDQWLYH�JXLGDQFH�IRU�D�
SODXVLEOH�FRPSURPLVH�EXLOGLQJ�DSSURDFK��7KLV�SRWHQWLDO�LV�DOO�WKH�PRUH�UHDOL]DEOH�
DV� SDUW� RI� ODZ�PDNLQJ� LQ� OHJLVODWLYH� FKDPEHUV�� DV� SDUOLDPHQWDU\� GHOLEHUDWLRQV�
UHPDLQ� WKH� PRVW� DFFHSWDEOH� GHPRFUDWLF� UHVSRQVH� WR� VRFLDO� FRQÀLFWV�74� *LYHQ�
WKDW� ERWK� WKH�86$� DQG�:HVWHUQ�(XURSH� FRQWLQXH� WR� H[SHULHQFH� TXDOL¿HG� ULJKWV�
SURWHFWLRQ� DQG� SHUVLVWHQW� LGHRORJLFDO� GLVDJUHHPHQWV� RYHU� DERUWLRQ�� WKH�:HVWHUQ�
(XURSHDQ�H[DPSOHV�VHUYH�DV�D�FRQVWDQW� UHPLQGHU� WKDW�VRFLDO�DQG�SROLWLFDO�SHDFH�
UHPDLQV�WKH�VWULNLQJ�YDULDQW�DFURVV�WKH�WZR�VLGHV�RI�WKH�$WODQWLF�

73 -�( )HUHMRKQ�� µ&RQVWLWXWLRQDO� 5HYLHZ� LQ� WKH� *OREDO� &RQWH[W¶�� �� New York 
University Journal of Legislation and Public Policy ������������)HUHMRKQ�DQG�3DVTXLQR��
µ&RQVWLWXWLRQDO�$GMXGLFDWLRQ��/HVVRQV�IURP�(XURSH¶��VXSUD�QRWH����

��� -��:DOGURQ��Law and Disagreement��2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV��������




